LIFTING OF MORATORIUM ON ESA LISTINGS

HEARING

BEFORE THE

COMMITTEE ON RESOURCES
HOUSE OF REPRESENTATIVES

ONE HUNDRED FOURTH CONGRESS
SECOND SESSION

ON

LIFTING OF THE MORATORIUM ON LISTING OF
THREATENED OR ENDANGERED SPECIES UNDER
THE ENDANGERED SPECIES ACT WHICH WAS IM-
POSED IN APRIL, 1995, OF ESA; AND THE NEED FOR
A COMPREHENSIVE REFORM

JUNE 25, 1996—WASHINGTON, DC

Serial No. 104-89

Printed for the use of the Committee on Resources

&R

U.S. GOVERNMENT PRINTING OFFICE
26-566cc WASHINGTON : 1996

For sale by the U.S. Government Printing Office
Superintendent of Documents, Congressional Sales Office, Washington, DC 20402

ISBN 0-16-053605-7
AUTHENTICATED
U.S. GOVERNMENT
INFORMATION
GPO



COMMITTEE ON RESOURCES
DON YOUNG, Alaska, Chairman

W.J. (BILLY) TAUZIN, Louisiana
JAMES V. HANSEN, Utah

JIM SAXTON, New Jersey

ELTON GALLEGLY, California

JOHN J. DUNCAN, JR., Tennessee
JOEL HEFLEY, Colorado

JOHN T. DOOLITTLE, California
WAYNE ALLARD, Colorado

WAYNE T. GILCHREST, Maryland
KEN CALVERT, California

RICHARD W. POMBO, California
PETER G. TORKILDSEN, Massachusetts
J.D. HAYWORTH, Arizona

FRANK A. CREMEANS, Ohio
BARBARA CUBIN, Wyoming

WES COOLEY, Oregon

HELEN CHENOWETH, Idaho

LINDA SMITH, Washington

GEORGE P. RADANOVICH, California
WALTER B. JONES, JRr., North Carolina

WILLIAM M. (MAC) THORNBERRY, Texas

RICHARD (DOC) HASTINGS, Washington
JACK METCALF, Washington

JAMES B. LONGLEY, JRr., Maine

JOHN B. SHADEGG, Arizona

JOHN E. ENSIGN, Nevada

GEORGE MILLER, California

EDWARD J. MARKEY, Massachusetts

NICK J. RAHALL II, West Virginia

BRUCE F. VENTO, Minnesota

DALE E. KILDEE, Michigan

PAT WILLIAMS, Montana

SAM GEJDENSON, Connecticut

BILL RICHARDSON, New Mexico

PETER A. DEFAZIO, Oregon

ENI F.H. FALEOMAVAEGA, American
Samoa

TIM JOHNSON, South Dakota

NEIL ABERCROMBIE, Hawaii

GERRY E. STUDDS, Massachusetts

SOLOMON P. ORTIZ, Texas

OWEN B. PICKETT, Virginia

FRANK PALLONE, JRr., New Jersey

CALVIN M. DOOLEY, California

CARLOS A. ROMERO-BARCELO, Puerto
Rico

MAURICE D. HINCHEY, New York

ROBERT A. UNDERWOOD, Guam

SAM FARR, California

PATRICK J. KENNEDY, Rhode Island

DANIEL VAL KisH, Chief of Staff
Davip DYE, Chief Counsel
CHRISTINE KENNEDY, Chief Clerk/Administrator
JOHN LAWRENCE, Democratic Staff Director

(In



CONTENTS

Hearing held June 25, 1996 ..........cccovevieiiveiinnininiciiinnnenieeenennens
Statement of Members:

Pombo, Hon. Richard, a U.S. Representative from California ..........ccocerueuuee
Thornberry, Hon. Mac a U.S. Representative from Texas ...........ccoerevennnes
Young, Hon. Don, a Us. Representative from Alaska; and Chairman,

COMIMITEEE ON RESOUTCES <.vvvrrvrrreesreorersrererssessesseeseeseesssesesesmssessssssssesassesssens

Statement of Witnesses:

Bivins, Hon. Teel, a State Senator in Texas .........ccccccvveenreecrenceriisrensessrcnnes
Prepared statement ...........ccocerievicicnneeene
Glitzenstein, Eric, Fund for Animals ........cccccceervrevieereiennesnsersnsesessesnseoseenss
Prepared BEABRIIIBTIY oivics s mosinne fosioissinssssons GEvaEesFwa s s oR e TR SRR NG5 SR ERVRRSS
Hollingsworth, Dennis, Riverside County Farm Bureau .........c.cccovvuveenens
Prepared statement ........cccecveriiiniiieniinninecnnesseesnennsssse e sssreessissiees
Leshy, John, The Solicitor, Department of the Interior ........c.ccoeeviviiinnnnes
Paulson, Steve National Association of Home Builders ......................coe.

Prepared statement "
Rlvett bin, Pacific Legal Foundation
Pre AT€A SEALEINENIE +v..oovvevvreneeeeeressereoosssseesererseeessrssmreesees
Rogers, John Acting Director, U.S. Fish and Wildlife Service .
d SEALEINONT o iiismnmennsnnapsesifisesiinisns s int T oI SR a0
Schnutten, Rolland, Assistant Administrator for Fisheries, National
Ocean fhlc and Atmospheric Administration .........ccoccceveevenrnerencennene
statement ......comssmniessssrrssisises

Addmonal matenal supplied:
Agreement sets timeframe for protecting rare plants and animals, a

news release of DOI of December 15, 1992 .........ccceovvrrmrrnnniecreesccrcerisenens
Alternatives for listing deciSions ..........ccccovvcniiivnniiniiien,
Amendments and Changes to the Federal Endangered Species Act, a
POSILION PAPEY ....viiisinississaensonsorsisssiossissssimsesesnsriibissossssississisnseniviisviassssssesnis
Article from Statesman of Monday, June 24, 1996: “107 species lose
ESA candidacy” ......ccccoceevrerieerernreesensessseresssessassaessesssessasssessesssessassssessesssanes
Court case: Brad Bennett v. Michael Spear, cover page (remainder in
COMMIELEL TIIEB), uviniesvumsisiniumsnvensonssssmmmsnsssnsssstsssssosssisvasssaysmusssssssemssesssvsesssys
Federal Register excegpt from May 16, 1996, on Endangered and Threat-
ened Wildlife and Plants; Restartmg the Listing Program and Final
Lntmg Priority GUIdANCe ...uwvssimsimsisisssnisrsinesesiiniossiismiissesssins
List of Proposed Species in Chronological Order (threatened and endan-
ZETEA SPECIES) ....eevvererrverrerreesriesienereenntesrreernessssesseesssasssssessssessssaessenssssassaanans
On the USFWS Settlement Regarding Federal Listing of Endangered
Species, by Eric R. GlitZenstein ........ccccccceeeeeereineininnererecsnesresoreeceesaessennens

Riverside County Farm Bureau News: Petition to Delist the Stephens

kangaroo rat, and other articles

SMUD and the ESA .......oeoeeomreresocoromrsssseermrrie

The Truth About The Endangered Species Act
Communications submitted:

Lexs(hy, John D. (Interior Dept.): Letter of July 17, 1996, to Hon. Don

OUINE .ovcueeurerrereereeesresssssnstosasssessasesessssestesssensssssassesestesesassessesesssssssesensesesssnes

(I

145
147

56
97
204

68
90
142
181

197
106

202






LIFTING OF MORATORIUM ON ESA LISTINGS

TUESDAY, JUNE 25, 1996

HOUSE OF REPRESENTATIVES,
COMMITTEE ON RESOURCES
Washington, DC.

The Committee met, pursuant to call, at 11:10 a.m., in room
1324, Longworth House Office Building, Hon. Richard Pombo (Act-
ing Chairman of the Committee) presiding.

Mr. PoMBO. The Chairman, Mr. Young, is running a little bit
late, and we try to keep these on schedule, so we are going to go
ahead and get started with our first panel. I would like to ask
unanimous consent that the Chairman’s opening statement be in-
cluded here in the record. And without objection it will be done.

[Statements of Mr. Young and Mr. Pombo follow:]

STATEMENT OF HON. DON YOUNG, A U.S. REPRESENTATIVE FROM ALASKA, AND
CHAIRMAN, COMMITTEE ON RESOURCES

Good morning. I want to welcome all of you to this oversight hearing on the re-
sumption of the listing process under the Endangered Species Act.

As many of you know in April, 1995, Congress imposed a moratorium on new list-
ings of species under the ESA. This was done with the intent of giving the country
a “time out” from listings and the conflicts that frequently accompany listings in
order to give Congress time to reform the ESA.

George Frampton, Assistant Secre for Fish, Wildlife and Parks, admitted in
testimony before this Committee that there are problems with the ESA that Con-
gress needs to address.

Over the last year and one half this Committee has built a substantial record for
the need for a comprehensive reform of ESA.

The Committee held more than thirteen hearings on the need for common
sense ESA reforms.

In each of these hearings we have heard testimony of loss of private property, fail-
ure to recover endangered species, thousands of lost jobs, broken families, heavy un-
funded mandates on local governments.
toThiskA‘:t is not working as those of us who voted for it back in 1973 intended it

work.

However, the Administration still has not sent us a bill to fix the problems that
they have 1publicl admitted exist.

hose of us who have voted for the ESA in the past are disappointed that the
Act has been used, not to protect endangered and atened species, but to allow
the Federal Government to expand its power and control over the lives and property
of individual citizens.

I want to see the ESA used to conserve and protect those plants and animals that
most need its protection, but I do not want it misused to take away the freedom,
dlgmt{l, and self reliance of our citizens.

believe that the moratorium gave Congress a chance to take a hard look at the
implementation of the Act.
ing the moratorium the Fish and Wildlife Service finally began issuing Section
10 permits and developing recovery plans for those species already listed.
he moratorium gave our citizens an opportunity to take out time for much need-
ed debate on how best to proceed to reform the Act.

(1)
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Now that listings have resumed, my concern is that good science be used to sup-
port any listing, that the public be allowed to fully participate in the process, that
our states and local governments are made full partners in the process, and that
we insure that private property rights are respected.

It is unfortunate that the mere rumor that a species might be listed strikes fear
in the hearts of many local citizens.

If the listing of species did not result in such punitive restrictions or loss of jobs
and economic opportunity, then all of us could contribute more to species protection.

We should stop blaming and begin looking for solutions to these problems.

The best way to insure successful and effective wildlife protection programs is to
put people back into the environmental equation and to rely on our natural human
desire to protect and insure our natural heritage.

STATEMENT OF HON. RICHARD W. POMBO, A U.S. REPRESENTATIVE FROM CALIFORNIA

Thank you, Mr. Chairman, for holding this very important hearing on the re-
sumption of the listing process following President Clinton’s decision to lift the mor-
atorium on new listings under the Endangered Species Act. As with the previous
thirteen hearings held in this Committee—including those that took place outside
of Washington, D.C.—I sincerely appreciate your commitment to the reauthorization
of the ESA, one of our most important Federal wildlife statutes.

As you are aware, Mr. Chairman, Congress passed—and the President signed—
a moratorium on new listings in April o% 1995. This moratorium was intended to
put the brakes on any new listings of endangered or threatened species until we
replaced the existing law with an updated and upgraded reform measure. One year
later, in April, 1996, the President lifted the moratorium using the authority pro-
vided to him in the final FY 1996 budget for the Interior Department.

Shortly after that, the Administration promulgated regulations establishing a pri-
ority system for deciding which species to propose for listing. In their prioritization
of so-called listing activities, the U.S. Fish and Wildlife Service has placed any and
all delisting activities at the bottom of the barrel. This means that despite any evi-
dence to the contrary, species that are candidates for delisting will not even be eval-
uated for the remainder of the fiscal year, even if there is significant evidence to
show that a species should no longer be listed. Under this plan, private property
owners can expect no regulatory relief, while they retain the privilege of protecting
an endangered species that probably isn’t even endangered.

The listing process, along with many other components of the existing ESA, are
simply not working. The law is conflict-ridden and problematic. Many of the species
are often not endangered and most do not have a recovery plan. Even the species
that do have a recovery plan have shown little improvement. Furthermore, when
the public is forced to protect a species not widely considered endangered, they
begin to lose confidence in the entire statute—and in those implementing it. This
is not good for the species, and not good for the people who are charged with pro-
tecting them.

The result is that people who live day to day with the Endangered Species Act
have grown to fear it. The phrase “shoot, shovel, and shut up” was not created by
some public relations firm on Wall Street. It is a product of the collective fears of
farmers and ranchers and other private property owners all across the country when
they discover an endangered species on their property.

The listing process is but one aspect of the Endangered Species Act that needs
to be reformecf If the public is going to devote their time and resources to the pro-
tection of an endangered species, they have a right to expect that it be endangered.
The current law—and the current ac{ministration of the law—doesn’t place a value
on sound science. Furthermore, the public has very little input in the decision-mak-
ing process. Even State and local governments are practically shut out of the proc-
ess. I can think of no better way to remove the incentive to protect species than
by making listing decisions behind closed doors, with little or no input from State
and local governments, using highly politicized “junk” science. The ESA does all of
this, and more.

Mr. Chairman, it is our responsibility to ada(ft and refine laws to ensure that they
achieve their laudable goals through proper administration. Clearly, this is not cur-
rently happening. For that I applaug your leadership not only for your continued
interest in ESA reform, but for your willingness to hold oversight hearings so that
we can get to the bottom of this important piece of the ESA puzzle. Remember, we
all want an ESA that works, one that enables private landowners and their govern-
ment to cooperate to make it work. I look forward to hearing the testimony of all
of today’s witnesses.
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Mr. PoMBO. And if he shows up, he can say whatever he wants
when he gets here. He usually does.

OK, we are going to go ahead and get started. I know that the
first panel is already seated. At this point I would like to turn to
Mr. Thornberry, who has requested to introduce one of his constitu-
ents. Mr. Thornberry.

STATEMENT OF MAC THORNBERRY, A U.S. REPRESENTATIVE
FROM TEXAS

Mr. THORNBERRY. Thank you, Mr. Chairman, and it is certainly
a pleasure for me to welcome one of our first witnesses today. State
Senator Teel Bivins has been a member of the Texas State Senate
since 1988. In a body which is controlled by the Democratic Party,
he chairs a Nominations Committee and is also on the Natural Re-
sources Committee in the State.

He is very familiar with the Endangered Species Act, how it af-
fects the State in general, but particularly how these proposed list-
ings may affect our neck of the woods. And the thing that I think
he brings as much as anything else is not only a perspective of this
as a legislator, but it also affects him personally. He makes his liv-
ing off the land. He has been involved in cattle ranching and other
things in the Texas Panhandle, his family has for a number of
years. So I appreciate very much the opportunity for him to come
and testify from his perspectives, and particularly on the morato-
rium and how its lifting could affect us in one of the most agri-
culturally rich parts of the country.

Thank you.

Mr. PoMBoO. Thank you. We also have on our first panel Mr. John
Rogers. He is the Acting Director of the U.S. Fish and Wildlife
Service, and we would like to welcome you here today. And Mr.
Rolland Schmitten, who has has testified before the Task Force on
ESA in the past and testified before this Committee in the past.
He is the Assistant Administrator for Fisheries, National Oceano-
graphic and Atmospheric Administration, Department of Commerce
in Washington, D.C.

Welcome, and we will start with Senator Bivins. Just the ground
rules. We have the lights sitting in front of you. If you are not fa-
miliar with them, we try to limit the opening statements to five
minutes. Green means go. Yellow means hurry up. Red means stop.
Your entire statement will be included in the record, but if you
could try and limit your oral statement to the five minutes, I would
appreciate it.

Senator Bivins, you may begin.

STATEMENT OF SENATOR TEEL BIVINS, TEXAS STATE SENATE

Mr. Bivins. Thank you, Mr. Chairman, members. I appreciate
the opportunity to be here. I have been on your side of the dias far
more often than I have been on this side, and I must confess that
this is probably good for me. I think that I will listen more care-
fully when I go back to Austin and hear testimony before the Sen-
ate Natural Resources Committee.

I have submitted written testimony, and I know that the most
boring thing that you as a member can do is listen to someone read
it, so I won’t do that. I will, though, begin by including a quote
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from my testimony that I read. I think it sort of sums up the over-
all issue. Stewart Pimm, who is an ecologist at the University of
Tennessee wrote, “As ecologists see it, the greatest threat to bio-
diversity is the success of one species, our own.”

I think that really shows the corner that we are painting our-
selves into with enforcing the Endangered Species Act in its cur-
rent form. I was very hopeful that the moratorium would provide
us with an opportunity to take a step back and to inject some com-
mon sense and some guidelines into this law that I believe now has
far outpaced the original intent of the drafters of the Endangered
Species Act.

Generally when you look at what has happened, we have listed
over 1500 species, but we have only recovered or delisted, like, 26,
less than two percent. And with the number of species that are pro-
posed out there, we are going to wind up in an impossible situa-
tion, because every species that is listed carries with it restrictions
on the ability to use the land where that species exists. And then
God forbid critical habitat should be found for that species, which
puts even more restrictive restrictions on the ability to use land.
So I believe that science is outpacing our ability to do what the
framers or the drafters of the Act intended for us to do. So I would
hope that this moratorium would allow us some time to revisit that
and to redirect it.

I think in general I would commend to you the proposal from
Texas Parks and Wildlife and the Texas Agriculture Department
that would propose that we refocus the Act toward ecosystems and
groups of species as opposed to taking rifle shots at increasingly
limited and rare species. Secondly that proposal would encourage
the delisting—decoupling, I should say, of this process, allowing
U.S. Fish and Wildlife to go ahead and list species but charge the
states and groups of states with the duty of crafting recovery plans
for these species.

If you retain the current law, I would urge you to change it by
injecting minimum scientific standards as criteria for proposed list-
ings that would require in law peer review of the listings. And we
recognize that some species are just plain rare, and that is what
God intended them to be, and we don’t need to be spending money
trying to make them grow.

And finally, this idea of listing subspecies, I think, is carrying,
again, the intent of the original drafters too far. In the past couple
of years we have had two species proposed to be listed in the Texas
Panhandle, which is the part of Texas that Mac Thornberry and I
both represent in our respective bodies, the crown of Texas as we
oftentimes call it. One was the Swift fox and the other was the Ar-
kansas River shiner. The Swift fox, fortunately, was not listed be-
cause the State, working with five other states, were able to con-
vince Fish and Wildlife that they could do a recovery plan that
would be preferable to listing the species.

One of the problems with both of these listings was that the way
we found out about them was not from U.S. Fish and Wildlife, but
reading about it in the newspaper, which points up a real problem
with the law that we have today, and that is the total lack of com-
munication between the Federal Government and State wildlife
agencies around the United States.
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When both species were listed, and they were at separate times,
both times there were shock waves that went through our part of
the State. The first reaction is fear on tk& part of landowners and
people that live off the land or indirectly live off the land, which
is primarily the industry that is the Texas Panhandle. There is no
upside for a landowner when it comes to the listing of a species.
There is nothing but downside, and that is why I would encourage
in rewriting this Act the use of carrots as opposed to sticks.

Let me close by listing—by sharing with you one of my real con-
cerns about the whole process. The Arkansas River shiner was pro-
posed to be listed, even though there is a thriving population of Ar-
kansas River shiners in the Pecos River in New Mexico. However,
that population of shiners was introduced in that river. They were
stocked about 25 years ago. And in fact, amazing as it may seem,
U.S. Fish and Wildlife is recommending that that group of Arkan-
sas River shiners be eradicated because they are threatening the
Red River shiner that exists over in the Pecos River, which is in-
digenous, and instead at the same time list this critter as an en-
dangered species in the habitat to the east. It is this kind of sci-
entific hair splitting that just doesn’t make sense. I challenge even
a trained scientist to look at an Arkansas River shiner and a Red
River shiner and tell me the difference. I think that is where so
many of us get so frustrated with the implementation of this Act.

Again, I applaud you, Mr. Pombo, and your colleague, the Chair-
man, for your efforts in this regard. And I hope that sooner rather
than later we can amend the Endangered Species Act. I will be
happy to answer questions.

[Statement of Teel Bivins may be found at end of hearing.]

Mr. PomBO. Thank you. Mr. Rogers, before you begin I just want-
ed to say that you are now Acting Director, filling in for Mollie
Beattie, and our thoughts and prayers go out with Ms. Beattie in
the struggle that she is going through right now, but we are glad
to have you here. And you may begin.

STATEMENT OF JOHN ROGERS, ACTING DIRECTOR, U.S. FISH
AND WILDLIFE SERVICE, ACCOMPANIED BY JOHN LESHY,
THE SOLICITOR, DEPARTMENT OF INTERIOR

Mr. ROGERS. I appreciate the opgortunity to be here, Mr. Chair-
man. I would like tﬁe record to retlect the deep appreciation those
of us in the Fish and Wildlife Service have for the efforts of this
Committee and the personal efforts of Chairman Young to name
the wilderness area of the Arctic National Wildlife Refuge after Di-
rector Beattie. We appreciate it. Her family appreciates it. We in
the Service feel her absence. We will miss her and face the imme-
diate challenge of attempting to live up to the standard she has set.

Over the past three years the Service has worked to improve the
implementation of the Endangered Species Act in a manner that
conserves species, recognizes the rights and concerns of property
owners, and achieves the greatest conservation benefits in the most
cost-effective manner. The ability of the Service to evaluate the sta-
tus of imperiled species and to provide protection to them under
the Endangered Species Act was greatly curtailed in Fiscal Year
1995 and eliminated from October 1995 through April 1996 be-
cause of the moratorium on final listing decisions coupled with a
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severe budget cut. Because of that moratorium, the Service is cur-
rently facing a backlog of 242 proposed species with another 182
candidates. We must also deal with 11 pending court orders or set-
tlement agreements that require us to take listing actions on nu-
merous species, 25 lawsuits, as well as 90-day petition findings due
for 28 species and 12-month petition findings due for 29 species.

In light of the moratorium being lifted and the backlog we face,
it became clear that the Fish and Wildlife Service cannot do every-
thing, and it is critical, then, that we develop and follow an orderly
plan with identifiable priorities for resuming listing activities.
Guidance setting forth a priority system for the Service’s listing
program was published in the Federal Register on May 16, 1996.
And awould request that a copy of the guidance be placed in the
record.

Mr. PoMmBO. Without objection.

[The information may be found at end of hearing.]

Mr. ROGERS. The restart of the listing program will be guided by
four basic principles. First, highest priority will be given to those
species in most need of protection. Second, biological need, not the
preference of litigants or others, will drive the listing process.
Third, sound science, including peer review, will form the founda-
tion of listing decisions. And fourth, public participation, comment
and cooperation of states and other Federal agencies as well as the
affected public will be a cornerstone of our activities.

We have thus prioritized our actions as follows. In Tier 1 we will
initiate emergency listings if determined to be necessary. In Tier
2 we will process final listing decisions on proposed species. Within
Tier 2 highest priority will be placed on species facing imminent
and high magnitude threats. Under Tier 3 we will process new pro-
posals for listings, delistings and downlistings. We will also process
final decisions on proposed delistings and downlistings as well as
administrative findings and critical habitat designations.

The resumption of the listing program not only required that we
assign approximately 100 listing staff back into the program, but
also required that we review all packages as quickly as possible to
determine their priority and currency. However, because the pro-
posed packages are in various states of completeness, the rates at
which they move through the process will vary. To ensure the best
and most accurate species status, public comment periods may
need to be reopened and public hearings may need to be held.

Another issue facing the Service as we restart the listing pro-
gram is the numerous lawsuits involving petition findings, critical
habitat designations and missed statutory deadlines. These law-
suits are diverting considerable resources away from our efforts to
conserve species. The listing priority guidance was developed to
help the public and the courts understand precisely how we will
use our limited listing appropriations for maximum effect.

In closing, I would like to stress to the Committee that the man-
agement and policy formation foundations of the ESA are as strong
as they have ever been. We have spent the past several years but-
tressing that foundation with sound science, clear priorities found-
ed in conservation biology, and clear open communication with the
public. At this point our ability to deliver further improvements
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will be based on the availability of adequate funds and a clear stat-
utory framework.

I will be happy to answer any questions that the Committee
might have.

[Statement of John Rogers may be found at end of hearing.]

Mr. PoMBO. Thank you. And, Mr. Schmitten.

STATEMENT OF ROLLAND SCHMITTEN, ASSISTANT ADMINIS-
TRATOR FOR FISHERIES, NATIONAL OCEANOGRAPHIC AND
ATMOSPHERIC ADMINISTRATION, DEPARTMENT OF COM-
MERCE

Mr. SCHMITTEN. Thank you, Mr. Chairman. First let me echo the
concerns and support for Director Beattie. Not only is she a good
colleague, but more importantly she has been a very good friend
and I do miss her.

Mr. Chairman, I am Rollie Schmitten, NOAA’s Assistant Admin-
istrator for Fisheries, and it is a pleasure to be here today to dis-
cuss the implementation and administration of the ESA and our
procedures to restart the listing process in a rational and scientific
manner. I will just summarize my comments.

For the last 23 years, the Secretary of Commerce has been
charged with the management of marine fish, all anadromous
fish—those are the fish that live in salt water and spawn in fresh—
and nearly all marine mammals under the ESA, providing protec-
tion and recovery actions for those species that are listed either as
threatened or endangered. We are currently responsible for the
conservation and recovery of 29 listed species. Most of the marine
species that are listed by National Marine Fisheries Service are
highly migratory, and managing the recovery of species that travel
through multiple jurisdictions, including both local and State, at
times tribal, Federal, and international waters, requires an enor-
mous amount of planning, flexibility and coordination, and some-
thing that I continue to stress, the ability to collaborate with these
parties as partners.

Currently NMFS has 14 expected actions under the ESA. Eleven
of those deal with anadromous fish. Currently we have no emer-
gency listings proposed. There are two actions pending to reclassify
species from threatened to endangered status. Those include one
action relating to the summer, spring and fall chinook salmon, as
well as an action relating to the western group of Stellar sea lions.
We also have a pending action to delist t%fe shortnose sturgeon in
the Kennebec River in Maine, which will be done in July.

As Senator Bivins suggested, good science is absolutely essential
to these proposals for listing. We now incorporate independent
science review, peer review in the listing and recovery activities to
assure the quality of the information and will, and I stress will,
submit all listing decisions to peer review by an outside independ-
ent group of three experts. We strongly support a collaborative
process when conducting a listing review, as the agency has come
to realize that often the valuable information or the data rests with
other entities. And that is especially true for salmon and steelhead
on the West Coast. We also believe in maximizing public comment
for all proposed listings.
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Concerning litigation on our proposed activities, there are three
pending cases, the Umpqua River cutthroat, West Coast coho and
West Coast steelhead trout. We presented schedules for all three
of these species to the courts. In both the cases of coho and
steelhead, the State of Oregon has agreed with our proposed sched-
ule and has submitted a brief on behalf of the government. The
State of California is expected to submit a brief on behalf of the
government very soon.

Following the President’s waiver of the ESA listing moratorium,
I issued guidelines to all of our regions on restarting the program.
Basically it is based on the following principles, which, frankly, are
a mixture of my strong belief of reliance on science and some com-
mon sense. They are very similar to those that Director Rogers has
shared. The first principle is the biological risk to a species, the de-
gree of risk facing a species. An emergency listing to address an
emergency that poses a significant risk to the well-being of a spe-
cies is by definition our highest priority. Our next priority are final
listings that will provide maximum benefit to the species when
there are no concentrated efforts already in place to protect the
species.

Second would be our principle of biological benefits from taking
a pending action. The listings generally would be considered a
higher priority than reclassification as listings provide species pro-
tection under the ESA either through section 7 consultations, sec-
tion 10 or section 4(d) rules. That doesn’t mean, however, that we
shouldn’t complete all of our reclassifications in a timely fashion.

In some instances, proposed listings may benefit a species. For
example, a proposed listing could encourage commitments from
both our Federal partners and non-Federal entities to protect a
species even before or in lieu of listing. What I am getting at here
is something I am promoting—habitat conservation plans with the
private sector and with the states—to be proactive. Let us avoid
listings if we can.

Mr. Chairman, our stewardship efforts will continue to con-
centrate on non-Federal conservation initiatives and regional con-
sensus building. It is the agency’s view that in the long-term, ag-
gressive Federal, State and local conservation initiatives have the
potential to significantly reduce the risk to many species.

Let me just cite a few examples of conservation plans in
progress. We have in Maine the Atlantic Salmon Conservation Plan
that the State is putting forward. We have habitat conservation
plans for both the states of Washington and Oregon. These are
mammoth. The HCP for the State of Washington involves a million
acres. We have a habitat conservation plan under development
right now, in the mid-Columbia for the PUDs, and several for pri-
vate timber companies.

Mr. Chairman, that concludes my testimony. It is a pleasure to
be here again, and I look forward to any questions the Committee
may have.

[Statement of Rolland Schmitten may be found at end of hear-
ing.]

%/Ir. PomMBo. Thank you. Mr. Saxton, do you have questions of the
panel?
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Mr. SAXTON. Thank you, Mr. Chairman. I would like to also wel-
come all three of you here today. I know that in different respects,
you have all worked very, very hard to represent your various con-
slt)ituencies and the agencies that you represent. We appreciate
that.

Senator Bivins, I was interested in particular in part of your tes-
timony where you made reference to—I have forgotten the exact
name of the fox that had been proposed to become listed.

Mr. Bivins. Swift fox.

Mr. SAXTON. Swift fox.

Mr. BIvins. Right.

Mr. SAXTON. It was swift enough to get out of the way, I guess.

Mr. BiviNs. Nobody has ever seen it.

Mr. SAXTON. And you indicated that in this situation several
states, I think you said five, had worked together, apparently, to
develop a program or some kind of a habitat management program
that was successful or that was thought to have the potential to be
successful to help the species recover to the point where it would
notdge threatened. Is that a fair analysis or summary of what you
said?

Mr. Bivins. Yes, sir. I think all the states—and I am not certain
of the number. I think it is five. Mr. Rogers may know exactly. All
opposed the listing when it was proposed, and after they learned
of the listing, they were able to work with the agency and convince
the agency that instead of listing the species that a multi-state con-
servation or recovery plan that was led by the states would be pref-
erable to listing the species at this time.

And I really applaud that action. In fact, when we had Acting
Chairman Rogers in front of the Texas Natural Resources Commit-
tee, we beat him up pretty badly about doing these types of things,
doing everything we can to avoid listing because of the draconian
effects that listing has.

So we did get that done with the Swift fox. I am hopeful that we
can have a comparable result with the Arkansas River shiner.

Mr. SAXTON. Senator, did the states work together to put in place
some kind of a conservation program that benefited the Swift fox?

Mr. BIVINS. Yes, sir. There was a—in Texas our agency is called
the Parks and Wildlife Department, but there are equivalent agen-
cies in all of those states, Kansas, New Mexico—help me, John. I
think Colorado and Oklahoma. All those State agencies are in-
volved in that plan.

Mr. SAXTON. Do you believe it is preferable to have some preemp-
tive activities and conservation programs in place that can help,
(tiqg,? from time to time avoid listings as you apparently successful})y

id?

Mr. Bivins. I think it is vital. I mean, I don’t think the Act as
c?rflently written can really survive unless we do more and more
of this.

Mr. SAXTON. Mr. Rogers, you mentioned in your testimony the
term statutory framework. In the current statute, is the framework
permissive enough to allow these times of preemptory strikes, if
you will, or programmed planning or conservation efforts? Do you
need more tools to work with in order to encourage if not permit
these types of activities to take place?
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Mr. ROGERS. I suppose we could always use more tools, but we
believe that the Act as currently laid out gives us the appropriate
flexibility and tools to carry forth those kinds of activities. As an
example, in 1992 we had 14 habitat conservation plans in place. At
the end of last year, there were 142, and in 1997 we estimate more
than 300 will be in development. Habitat conservation plans, as I
am sure the members of this Committee know, are designed to pro-
vide for incidental take of listed species, but also very important
is that when properly designed, HCPs also deal with the needs of
candidate species that could prevent the need for their being listed.
So we support those kinds of efforts, and to the extent our re-
sources permit, we are always anxious to enter into new ones.

Mr. SAXTON. Thank you. Let me ask one other question, Mr. Rog-
ers, while you are here. In your testimony you indicated that the
listing program as it gins back up again will be a three-tiered sys-
tem. And the third tier would include delisting. And it seems to fall
into a category of importance that is somewhat less important in
terms of the process than Tier 1 and Tier 2. Is that fair to say?

Mr. ROGERS. I would not characterize them as activities that are
less important. I would characterize them as activities with less ur-
gency. Obviously the Tier 1 activities are emergency listings. That
is pretty evident. The Tier 2 activities are species that have al-
ready been evaluated and the determination has pretty much been
made that they do deserve to move through the listing process, so
the degree of biological urgency on Tier 2 species is higher than on
actions that might occur under Tier 3, not necessarily less impor-
tant.

Mr. SAXTON. I can sympathize with the feelings of some of my
colleagues who from time to time see species listed, the grizzly in
the west comes to mind, where the species seems to have been, to
an outsider looking into the process, it appears that the grizzly has
pretty well recovered, and yet the delisting process is not addressed
as an issue. And that is an issue that is of some urgency to some
of my colleagues and their constituents from the western part of
the country. And so I am just curious as to how we might begin
to address some of those kinds of issues where in fact it at least
appears that recovery has occurred.

Mr. ROGERS. The final determination of whether the grizzly bear
has recovered or warrants delisting has not yet been made. Right
now we are carrying forward activities with grizzly bear under the
recovery program. We have recently been named in a lawsuit that
has asked us to determine habitat-based recovery criteria as well
as population-based criteria, and we are currently going through
that process. And once done, we would hope that then we have a
new yardstick by which we can measure the success of grizzly bear
activities and, if warranted, move forward.

Mr. SaxToN. Does the statute as it is currently written provide
you with the flexibility that you need to determine the urgency of
delisting? It appears that the intent of the Endangered Species Act
is obviously to protect endangered species. And one of the things
that might happen along the way if a species is recovered is that
it might get delisted. I mean, that is the impression that we get
from the process as we have watched it over the last few years. Is
that an accurate characterization?
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Mr. ROGERS. Yes, it is. Obviously you have characterized it cor-
rectly. It is there to protect species, but it is not there to carry on
protection ad infinitum for species that don’t need it.

Mr. SAXTON. Well, you know that I want the Endangered Species
Act to work. You know that there are several members here who
have approached the reauthorization of the ESA from a different
perspective. One of the things that we have got to do among our-
selves and among our constituencies is to find support for this pro-
gram. And this is one of the issues that I think needs to be ad-
dressed from' a public support perspective in order for us to get to
a point where we can reauthorize a bill that will work and that
makes sense to our constituencies. And that is why I wanted to ex-
plore that aspect of it with you. Thank you very much. :

Mr. ROGERS. Thank you.

Mr. PoMBO. Mr. Romero-Barcel6, did you have some questions?

Mr. ROMERO-BARCELO. Thank you, Mr. Chairman, but I have no
questions at this time.

Mr. PoMmBO. Thank you. Mr. Thornberry.

Mr. THORNBERRY. Thank you, Mr. Chairman. I think Mr.
Saxton’s last point is a key one, Mr. Rogers, that public support to
make this work is absolutely essential. And I think back to testi-
mony that Mr. Pombo’s task force received in Texas by one of the
State officials. And that was that more habitat for a bird, and I for-
get which one it was, was lost after it was listed than before be-
cause the problems too often now are that the government and the
landowners are the enemies and they work against each other. We
are not cooperative.

Senator Bivins, would you testify at least from your district
about this issue of public support and working together rather than
having one side versus another. What has that meant for the peo-
ple that you represent?

Mr. Bivins. Well, I think you are—the first part, Congressman,
the species, I think, you are referring to is the Golden-beaked war-
bler—Golden-cheeked warbler, which the people in Central Texas
had the misfortune to have critical habitat designated, and land
values cratered. And as you pointed out, people got rid of the habi-
tat so that they would not be subject to all the restrictions that
went along with it.

In the proposed listing of the shiner, Fish and Wildlife had a
hearing in Amarillo, Texas. And in a room that held about 200 peo-
ple, 400 people showed up for that hearing. And as I pointed out
to the folks from Fish and Wildlife, there wasn’t a person there
that was glad to see them. It is clearly adversarial today, because
as I said, there is nothing but downside for the folks that are af-
fected. And I think one of the ways to get public support is to cre-
ate some carrots in this Act to encourage people to enter into con-
servation habitat recovery plans either through income tax credits
or estate tax credits or some other mechanism where people are
going to want to participate as opposed to feel like they are victims
of the U.S. Fish and Wildlife when a species is listed.

Mr. THORNBERRY. Mr. Rogers, I would be interested in your com-
ments on how we can work together more. And question number
one is wouldn’t that be more productive not only in taking the
landowners situation into account, but also in helping species?
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Question number two is do you have any comments about this situ-
ation that we face with the shiner where it seems to abound across
the State line, but yet we want to get rid of it over there to protect
another species and we want to protect it on the other side of the
State line, which is another—getting back to Mr. Saxton’s point, I
suggest it is another reason the public thinks that we are not all
quite operating with a full deck here as we try to do things that—
we should be doing things that make sense rather than take away
here and give there.

Mr. ROGERS. I think clear and open communication—maybe the
lack of it in some instances—is behind many of the problems that
we have faced. I would like to turn maybe slightly to the Golden-
cheeked warbler example, maybe 180 degrees or maybe at least 90
degrees, because as we sit today it is more of a success than not.
Critical habitat was not designated for the Golden-cheeked war-
bler, and it is also one of the principal species covered by the
Balcones Canyonlands Conservation Plan, a major habitat con-
servation plan in central Texas, in Austin and Travis County. So
in that respect it is a success.

Mr. THORNBERRY. But don’t you—just a second. Don’t you
think—don’t you recognize that people were scared to death in
central Texas, just as people were scared to death in our neck of
the woods? And it cannot survive, it cannot work when people are
that terrified that they are going to lose everything they have
worked for for their whole life.

Mr. ROGERS. I don’t disagree with you. The communication proc-
ess that caused or could have prevented that fright is what we all
need to work on. I wouldn’t disagree with you at all.

In terms of the incentive issue that you raised, we are very sen-
sitive to the need for private property owners to have incentives to
do positive things for endangered species without unintentionally
later on feeling the heavy hand of the law on their shoulders in
such things as the safe harbor policy. It provides assurances to a
landowner that if he or she manages for a certain suite of endan-
gered species and ultimately wishes to take their land condition
back to their preagreement situation, that they will be able to do
so without penalty. There have been obviously issues of tax incen-
tives and others raised, and we are eager to enter into discussions
on issues that do provide the positive feedback for private land-
owners.

Mr. THORNBERRY. Do you have any comment on the shiner situa-
tion where you are taking—where the proposed listing would take
care of it on the Texas side and you are trying to get rid of it on
the New Mexico side of the line?

Mr. ROGERS. Any comment I make would have would be based
on what I heard this morning, and I couldn’t make an intelligent
comment on it. We can get back to you for the record on that if
you would like.

Mr. THORNBERRY. I’d appreciate it. Mr. Chairman, let me just
close with one other situation that Senator Bivins and I find our-
selves in. We both represent a nuclear weapons construction plant
that has some leftover contamination going back to World War 1I,
and yet what we find today, based on articles that were in the
paper this weekend, is that there may be some Swift fox dens in
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this area that we are trying to clean up. So the environmental
cleanup of this potentially toxic situation has been put on hold
until these pups grow up, at least, or some way can be found to
deal with the Swift fox problem. It is just another example, it
seems to me, of where sometimes I think that we are not com-
plete—we are not in balance as we should, and that is one of the
reasons I think your efforts and other efforts to make this thing
work better for everyone are so needed. Thank you.

Mr. PoMBO. Thank you. Mr. Pickett.

Mr. PICKETT. Thank you, Mr. Chairman. I apologize I was not
able to hear the previous part of the testimony this morning, but
I think that the logical follow-up question to what Mr. Thornberry
posed to you is is there any way to legislate some common sense
into this process?

Mr. ROGERS. Not to be facetious, I don’t think there is any way
to legislate common sense.

Mr. PickeTT. That is apparent.

Mr. ROGERS. We have all got to practice it.

Mr. PicKETT. That is very apparent, but it seems to me that we
allow situations to develop that, as has been stated previously, cre-
ate more in the way of friction and a lack of cooperation, a lack of
will to want to go forward with this by the way in which the Act
is being administered.

Did the issue about whether or not there was any prospective
change in the process for listing come up in the previous testi-
mony? This morning, I meant.

Mr. RoOGERS. I don’t think so.

mr. PICKETT. I am curious to know whether you anticipate with
the backlog of proposed additions to the endangered species list
that you will change in any way the process for making the list-
ings.

Mr. ROGERS. As far as the Fish and Wildlife Service is concerned,
as I laid out in the testimony, biology will drive the order in which
species are considered. The Endangered Species Act is there to pro-
tect species, and therefore those that receive our attention first will
be the ones most in need of the protection. In terms of the process,
we are placing greater emphasis as we move forward with public
involvement and, as Rollie Schmitten mentioned, peer review to
make sure from independent reviewers concurrent with the public
comment period that the best science, and most up-to-date informa-
tion is in fact used in the listing process.

Mr. PICKETT. Did you wish to add something to that, sir?

Mr. SCHMITTEN. Yes, Congressman Pickett, I think some of the
lessons learned from the recent listings is, first of all, we need a
more informed public. We need a more involved public, and cer-
tainly we need science to guide the decision. There has been a per-
ception, right or wrong, that the ESA activities have been under
Federal jurisdiction done privately behind closed doors.

And there is a ten-point policy that the Secretaries of Interior
and Commerce promulgated, and several things, I think, get at the
question you are asking. One, involve the other partners, primarily
the states, early in the process and throughout the process. Two,
hold multiple public hearings. For the salmon we have now held 23
public hearings. Improve your science. The credibility of science
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through peer review is something that we have undertaken. And
finally look for private property incentives, such as programs that
can bring people along through an incentive process. One of those
is something Fish and Wildlife established, the habitat conserva-
tion plans. This involves a proactive approach that NMFS so thor-
oughly believes in that we have loaned people to their process to
be a part of that. HCPs provide a private owner the ability to con-
trol their destiny. If a conservation plan is developed that we agree
to and we are a part of that process, frankly that will either cause
no listing, or if a listing is in place, we will accept that plan in lieu
of our plan.

Mr. PICKETT. What procedures do you have in place to ensure
that you get a balanced presentation when the evidence is being
presented in support of listing a species?

Mr. SCHMITTEN. I think it goes back to the issue of credible
science. And the commitment for National Marine Fisheries Service
is that once we have decided which way to go with a proposed list-
ing, we will send that out for independent peer review by three out-
side experts in this area, whether it is steelhead, whether it is At-
lantic salmon or whatever it is, to make sure that we do have good
independent data in our decision.

Mr. PICKETT. What criteria do you use in establishing whether
a species may be endangered in a particular area but there are
other areas where there is an ample supply of the species? How do
you handle those types of situations?

Mr. ROGERS. There are procedures laid out in the Act, criteria
against which the species status should be measured in order to
make the determination. There are five factors: First is the present
or potential destruction, modification or curtailment of the habitat
in which they live. Second is over-utilization for commercial, sci-
entific or educational purposes. Disease or predation is another fac-
tor. Inadequacy of existing regulatory mechanisms is a fourth fac-
tor. And finally other natural or man-made factors that may be
pressing. So these criteria are those against which the population
status or the status of a species are measured in going through the
listing process.

Mr. PICKETT. And is it a part of your procedures or process to
develop the pros and cons on each one of those characteristics?

Mr. ROGERS. Yes.

Mr. PICKETT. And this is made a part of your record?

Mr. ROGERS. Yes.

Mr. PickETT. Do you have any procedure for validating the state-
ments and presentations that are made in support of or in opposi-
tion to listings? '

Mr. ROGERS. That is the purpose of the peer review process, to
get independent outside experts to look at the record and validate,
or not, our determination.

Mr. PICKETT. Is there an appeal process from the listing or re-
fusal to list?

Mr. ROGERS. Somebody can correct me if I am wrong, but I do
not believe there is an appeal process. I know the Congress re-
cently passed a law by which review of major Federal actions oc-
curs within a 60-day period after their enactment. And I suppose
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the Congress could take independent action, but there is not an ap-
peal process as part of the law.

Mr. PickKETT. Thank you. Thank you, Mr. Chairman.

Mr. PoMBO. Mr. Pickett, I believe that in the law that if he re-
fuses to list, you can sue in Federal court on that, if he lists, that
there is no provision to sue based on that. So that the provision is
there if Fish and Wildlife refuses to list, that you can then file suit
on that.

Mr. ROGERS. Mr. Pombo, I understand that—it was whispered in
my ear that you can sue either way.

Mr. PoMBO. I believe you are incorrect, because you don’t have
standing to sue. You don’t have standing. I don’t know how you
would have standing under the current implementation of the Act
to sue based on that.

I was just told by staff that that is going to be a Supreme Court
case that should come up sometime this summer as to whether or
not someone has standing to sue based on that, but it has not been
decided yet.

Mr. Cooley.

Mr. COoLEY. Thank you, Mr. Chairman. Mr. Rogers, I have a sit-
uation in my State that I would like to ask you some specific ques-
tions on. I don’t mean to be confrontational but I want to ask these
questions even though they will seem to be. Does the ESA make
a distinction between urban and rural areas when it comes to pro-
tecting a threatened endangered species?

Mr. ROGERS. Not to my knowledge.

Mr. CooLEY. Does the ESA contain any broad stipulations about
protecting a threatened or endangered species because it resides in
an area that would not be considered a species natural habitat?

Mr. ROGERS. I believe it does.

Mr. CooLEY. Could you explain that to me?

Mr. RoGeRs. The Endangered Species Act focuses on species and
the habitats in which they occur, principally with reference to
wh:aire they naturally occur. An introduced population is not cov-
ered.

Mr. COOLEY. So you say the species that is in a habitat that they
are not normally in are affected by a special rule? Do you enforce
this ESA rule?

Mr. ROGERS. Only if they have been introduced subject to an ex-
perimental, nonessential population rule, such as is being done
with a number of species.

Mr. CoOLEY. If we had a spotted owl living in a drainpipe, which
is not their normal habitat, would there be an exclusion to the En-
dangered Species Rule?

Mr. ROGERS. I can’t answer that.

Mr. CooLEY. Well, now wait a minute. You just said——

Mr. ROGERS. The birds are protected as individuals against take.
Their habitat is also protected. If you took down a drainpipe that
a spotted owl was seen perching on or in, the destruction of that
habitat without damage, excuse me, the destruction of that drain-
pipe without damage to that individual owl would be OK.

Mr. CooLEY. OK.
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Mr. ROGERS. Physical habitat for the owl has certain constituent
elements that have been described. And it is those constituent ele-
ments in the case of an owl.

Mr. CooLEY. Well, I just used an owl, because I have something
else. In Portland, Oregon, we have a curious situation. There are
three nesting pairs of endangered peregrine falcons in Portland.
One pair is in a building and two are on a bridge. According to the
U.S. Fish and Wildlife in Portland, unless there is some major
bridge maintenance or modification, there would be no steps taken
to protect these falcon because they have obviously acclimated to
their urban conditions.

Now if these falcons were nesting in a rural area, a rancher
would be unable to manage his lands or control insect infestation
within seven miles of the nest. Let us focus on a pair of endangered
peregrines that are nesting in the Freemont Bridge, which happens
to be an interstate highway. This particular nest was home to
three baby endangered peregrine falcons until Monday, June 3,
when one of the babies left the nest too early to fly. On Tuesday,
the 4th, the second baby also left the same nest, even though it
could not fly. Both of them were severely injured in the fall but are
being nursed back to health. Still, the U.S. Wildlife Service is not
going to do anything to protect the only remaining babe in the nest,
even though they admitted that the first two had been disturbed
and probably were forced to leave the nest early.

What could have disturbed these things, the interstate highway,
the traffic, increased river traffic, a carnival ride brought in by the
Portland annual Rose Festival? Helicopters were used to land and
take people on rides. What I would like to ask is how can the Fish
and Wildlife justify the inconsistent application of the Endangered
Species Act to protect an endangered species just because it chose
to live in an urban area, particularly because these have already
lost two endangered falcon babies because of lack of protection.

If this was in a rural area and it was a farmer or a rancher that
wanted to move his cattle or anything else across the line, you
would be down there with the men in black jackets and your M-
16s shutting the whole area down. And yet we have the same situ-
ation in an urban area and nothing is being done. We really feel
that there is a double standard, and we would like to know where
the Department stands on that double standard. These are facts
and we obtained these facts ourselves.

Mr. ROGERS. I don’t know enough about the specifics of this case
to sit here today and answer it, but we would be more than happy
to look into it and get back with you either in person or in writing
subsequent to this hearing.

Mr. CooLEY. OK, the thing that I am asking is that this doesn’t
need to be answered in a specific case. You as the Acting Director
know the rules and regulations. If the agricultural or the rural
communities are forced to adhere to the Endangered Species Act as
your department has mandated in the past, why is something like
this not as strictly enforced as the other rules?

Mr. ROGERS. Your point, I believe, is that regardless of the situa-
tion we need to be consistent in application of the law. And I agree
with that point. In cases where we are not consistent, we need to
look into it and make sure that everybody understands what we
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are doing and why we are doing it. And so I couldn’t agree with
you more that we need to be consistent and people need to under-
stand.

Mr. COOLEY. Mr. Rogers, I am trying to put you on the spot, but
the problem has been seen by many people throughout small com-
munities all over the country and they are afraid. They are terri-
fied of the Fish and Wildlife Service. The inconsistencies of the ap-
plications of your law make everybody frightened because it seems
to be discretionary. It seems like you do one thing in one area and
something else in another area. I think that the public has a right
to be frightened.

We don’t certainly have much oversight over you, nor does any-
body else. I think that this point here was just to bring up the fact
that maybe there will be too many people disturbed if you enforce
the ESA on Portland at the particular bridge. You would run into
a lot of problems and a lot of public opinion, but if you do it to a
farmer out there when he is by himself, who cares. I think that
was the point I wanted to bring out in my question. When we
worked on the ESA rewrite, we tried to put some common sense
language and some latitude in this. Of course, we did not achieve
that, but I think that this is a case in point to where the agency
itself should take a look at the way they promulgated their regula-
tions to comply with the law. I think you went way beyond the
original concept of the law itself.

Mr ROGERS. Your point is well taken that we need to be consist-
ent and people need to understand what we are doing and why we
are doing it.

Mr. CooLEY. Thank you, Mr. Chairman.

Mr. POMBO. Mr. Abercrombie.

Mr. ABERCROMBIE. Thank you very much, Mr. Chairman. Mr.
Rogers, in the material—I don’t know whether you have seen the
material that was passed out by the Committee staff on resources.
In that material is a list of proposed species in chronological order
as of April 30, 1996. They propose going back to May of 1991 and
listing the date that the species was proposed, the status, the com-
mon name and the historic range. And it goes up to October of 19—
yes, October of 1995. The overwhelming majority of species listed
there are in Hawaii. I assume that you are familiar, at least, with
this list even if you don’t actually have it in front of you. It starts
way back with the addax, gazelle, bighorn sheep, et cetera, listed
in California, New Mexico. It goes through mostly plants in Ha-
wbaii. é&re you familiar with the general idea of what I am talking
about?

Mr. ROGERS. Yes.

Mr. ABERCROMBIE. It would be—I would for the record read into
the record all the Hawaiian names, Mr. Chairman, but out of def-
erence to yourself and the other members, I won’t. I won’t ask any-
body else to try and pronounce a lot of the names.

Mr. PoMBO. We will include the entire list in the record, and I
will have you explain to me how to pronounce them later.

[The information may be found at end of hearing.]

Mr. ABERCROMBIE. Right. I will just bring up the haha for right
now, but my point in bringing that up, Mr. Rogers, is—if I can take
off a little bit or extend a little bit what Mr. Cooley was saying,
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is that to some degree many of the species that are listed in Ha-
waii, that is to say are proposed, are there because of our isolation.
They exist there and virtually nowhere else. And in many in-
stances, they are exotic. That is to say if you go back historically
in Hawaii, many of these species have come in as a result of all
kinds of things, including the invention of the airplane, the inter-
nal combustion engine and steam and sail, commercial activity over
hundreds of years. And displacing species, both plant and animal,
that existed in Hawaii previously are in the process right now.

So one of the things that bothers me is that some of the rhetori-
cal dialog, if you will, that has taken place, I think, possibly con-
fuses or obfuscates a really essential discussion with respect to
what Fish and Wildlife will do or not do in deciding whether to list
something in an area of origination. I am thinking of Senator
Bivins’ statement, I think, about rivers, whether a particular fish,
for example, was introduced into a river or whether it originated
in a river.

These things—my point being that historically point of origin is
not necessarily the basis upon which a species establishes itself. It
can be taken various ways, including natural ways. I mean birds,
lots of things that have been established in Hawaii came as a re-
sult of, say, seeds being brought by birds over hundreds, even thou-
sands of miles over the ocean and then deposited in the land in Ha-
waii, and plant species establish themselves.

So my question or the observation I would like you to make is
with respect to how we might revise the ESA to the degree that
we do. Is there something that you are contemplating in relation
to the Endangered Species Act that will move us beyond the rhetor-
ical confrontation? I don’t think it does us a lot of good to say that
people are terrified of the Fish and Wildlife Service. I am not terri-
fied of you, Mr. Rogers.

Mr. ROGERS. I appreciate that.

Mr. ABERCROMBIE. And I certainly would invite you to come to
Hawaii, if we could manage to get anybody to come out there who
wouldn’t be in fear of the Washington Times exposing them for
coming to one of the states of the union. But I do think that it is
important to try to take into account a listing, not so much from
the point of view of consistency, because you could be consistently
wrong, but rather consistent in the sense of trying to take into ac-
count how species arrived where they are, why it is important to
us as human beings to be respectful of them and their habitat
other than our own species, and what we can do to try to accommo-
date both, if possible, without becoming rigidified to the point that
they become enemies of each other.

Mr. ROGERS. It is a good statement. Most of the species on the
list, Hawaiian—all of the species, as far as we know, on the Hawai-
ian list are naturally occurring. That is within historic times natu-
rally occurring.

Mr. ABERCROMBIE. No, I agree. These are, but there are many
there that aren’t, and they compete fiercely with one another for—
literally for existence.

Mr. ROGERS. As a matter of fact, and I have been to Hawaii, and
it is worth going back to, but one is struck in Hawaii by the beauty
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and diversity of the flora and fauna, but on closer inspection more
than half of what you see is exotic.

Mr. ABERCROMBIE. And much of it is destructive in the sense

Mr. ROGERS. It is that half that has reduced in many instances
the diversity of what was there originally. We were at a meeting
yesterday with Senator Akaka, who as you probably know is lead-
ing the charge to try to prevent further spread of exotics both to
Hawaii and elsewhere. And I guess the point is that exotics are in
fact one of the major causes of endangerment of many of the spe-
cies we consider today.

Mr. ABERCROMBIE. If I could just have a moment more, Mr.
Chairman. I realize the time is up.

One of the things that happens, and I am sure that Senator
Bivins would be interested and others, we are—we have been the
subject of—we in Hawaii have been the subject in some instances
of what, I guess, some people think is hilarious commentary about
trying to prevent the brown tree snake from being established in
Hawaii. And it is deadly serious business, and I use the word dead-
ly because that is exactly what it is. If the brown tree snake is re-
established from other areas in the Pacific like Guam and gets
loose in Hawaii, we will—there won’t be a bird alive. Every living
creature aside from human beings is in danger of being eliminated
totally. A kind of animal version of a holocaust will occur. Every-
thing will be destroyed. And so we try to prevent that. I mean, it
is a very, very difficult proposition. I suppose the brown tree snake
is indigenous someplace and might qualify.

I am not trying to get the equivalent in Texas or elsewhere, but
what I am trying to drive at is that—and this is in relation to try-
ing to revise it, Mr. Chairman, the Act, in what has been termed
a sensible way or common sense way. What I am trying to get at
is that what we need to do, it seems to me, is to try and determine
where we have urbanized, where we have a rural area that may
be in competition, speaking in terms of habitat, with other species
and try to figure out a way where we can accommodate both the
species and the species other than human in the various habitats
that we have established, generally under this rule an urban cat-
egory. And I guess suburban now, somehow we have to try and fit
that in. And I have an idea that that comes in more often than not.

And so I don’t envy the Chairman his task here in trying to do
this, but I appeal to you not to be inhibited by some of the more
inflated rhetoric that might come around this that the press seizes
on, but rather that the emotions expressed and the fears ex-
pressed—I don’t mean fears in a terrified sense, but fears in the
anxiety sense. Suggestions could be made, I hope, coming from Fish
and Wildlife where we can arrive at a consensus that will benefit
all the species given the context that we are in in contemporary
times.

Mr. ROGERS. Agreed.

Mr. ABERCROMBIE. Thank you, Mr. Chairman.

Mr. PoMBO. Thank you. Mrs. Chenoweth.

Mrs. CHENOWETH. Thank you, Mr. Chairman. I found the gen-
tleman from Hawaii’s comments very interesting. I think that with
information we have been provided that Hawaii has 222 listed spe-
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cies and 708 candidate species compared to Alaska’s five listed spe-
cies and candidate species of 45, I can see your concern.

Mr. Rogers, back in 1990 the Inspector General of the Depart-
ment of Interior estimated that the cost of recovering all presently
known species would be at $4.6 billion. And that was using a figure
that would calibrate out to $2 million per species. The top ten most
expensive recovery plans include, instead of $2 million per species,
the Atlantic green turtle at $88 million, a loggerhead turtle at $86
million, the blunt-nosed leopard lizard at $70 million, Camp Riddle
sea turtle at $63 million, the black-capped vireo at $53 million.

And we have a statement in here from Michael Bean of the Envi-
ronmental Defense Fund. In spite of all of this money that has
been spent, Michael Bean of the Environmental Defense Fund says
despite nearly a quarter century of protection as an endangered
species, the red-cockaded woodpecker is closer to extinction today
than it was a quarter of a century ago when it was—when the pro-
tection began.

A quarter of a century ago. Why haven’t we been able to reach
a conclusion with some of these species in spite of all of the money
that has been spent? Why have we not been able to recover and
come to a conclusion and let America get on with its business?

Mr. ROGERS. There are a number of answers to the general ques-
tion. One could say maybe we haven’t made good on our commit-
ment that was made when the species were listed to try to do what
could be done to recover them. I can’t discuss all those expenses or
that report, but I do know that the red-cockaded woodpecker today
is one of the outstanding success stories in the Southeastern Unit-
ed States. Timber company after timber company has lined up and
joined with us in habitat conservation plans so that the red-
cockaded woodpecker, while maybe not ready for delisting at this
point, is in good shape and is expanding its current range because
of the efforts of all of us. That, just by example, demonstrates that
with the appropriate incentives and appropriate commitment we
can do it.

Mrs. CHENOWETH. So actually what you are reporting to the
Committee, then, in answer to my question is that working with

rivate landowners on a voluntary basis without condemning their
Fand has worked better than the taking of land for critical habitats
in the past?

Mr. RoGERS. What I am saying is that if all of us work together
and are committed to accomplishing our day-to-day activities while
at the same time doing them in a manner that is sensitive to the
needs of endangered species, we can do it. The Fish and Wildlife
Service, the Department of Interior and the Federal Government,
the State of Idaho, the local county, the private landowners there—
none of us alone can do it. Together, if folks are really interested
in sitting down, it can be done, and there are examples.

Mrs. CHENOWETH. The interesting thing about the Inspector
General’s report in 1990 is that it was only six—it is only six years
old today, and at that time he was assuming a $2 million per spe-
cies cost. And we are seeing hundreds of millions of dollars, billions
of dollars.

Following up on the Chairman’s question with regards to stand-
ing, the Ninth Circuit Court of Appeals in two cases, one entitled



21

Plenart v. Bennett and the other entitled Nevada Land Association
v. U.S. Forest Service, the Ninth Circuit Court of Appeals has said
that they don’t believe that Congress in setting forth the factors to
be weighed, including economics, in formulating a plan for protect-
ing species meant that—they say that Congress intended to do
more than to assure and insure a rational decisionmaking process.

Tell me, Mr. Rogers, do you believe that in addition to the spe-
cies having standing in court automatically, do you believe that
human beings should also have standing in court if they are im-
pacted directly, such as an economic impact regarding their ability
to make a living or their private property? Do you or do you not
believe humans should have standing?

Mr. ROGERS. Humans are part of the total equation, yes.

Mrs. CHENOWETH. So you believe——

Mr. ROGERS. Equal standing in court—I can’t begin to address
that as I am not a lawyer. We can get back to you with the answer,
or with the indulgence of the Committee, I could ask John Leshy,
the departmental solicitor, to address that.

Mrs. CHENOWETH. I would be happy to listen to whomever you
want, but you are Acting Director. I know under the circumstances,
by the way, it is not pleasant and our hearts go out to Mrs. Beattie,
too. She is a remarkable woman and I am sorry that you are ap-
pearing as the Acting Director under those circumstances. But I
wonder if you could provide the Committee with an answer for not
only the Department but the Administration, taking into consider-
ation the whole body of law that has gone before in this country?
Should humans have standing in court or in assumed damage?

Mr. ROGERS. John.

Mr. LEsHY. Mr. Chairman, Congresswoman Chenoweth, I would
be happy to get back to you. The case you quoted from is actually
in the Supreme Court now and the United States is in the process,
literally as we speak, of putting together a brief on that issue. It
should be filed within a couple of weeks. And after that is filed, I
would be happy to get back to you with detailed information.

Mrs. CHENOWETH. You know, there is

Mr. PoMBo. If the gentlewoman would yield for just a minute.

Mrs. CHENOWETH. Yes.

Mr. PoMmBO. You need to identify yourself for the record so that
they know who said that.

Mr. LEsHY. I am sorry. I am John Leshy, the Solicitor, Depart-
ment of Interior, Mr. Chairman.

Mr. PoMBO. Thank you.

Mrs. CHENOWETH. Thank you, Mr. Chairman. Mr. Chairman,
with your indulgence I would like to ask Mr. Leshy further. You
know, you are not only known within the Department, but all over
the Nation as being a very bright lawyer. You have studied law
very well. And I just want to know—I mean, we don’t—Ilots of times
we react to the Supreme Court decisions. Sometimes we don’t. Your
department doesn’t always react to the Supreme Court decisions
with regards to the taking of property. I just want to know what
your opinion would be. I mean, I am asking you a direct question,
what your opinion would be. Should humans have standing in any
case when—including the Endangered Species Act or more specifi-
cally in the Endangered Species Act along with species? That




22

doesn’t mean excluding species. It means if—I mean, the courts
have always been open if someone alleges that they have been
damaged. The courts have always been open in the past.

Mr. LeEsHY. Mr. Chairman, Congresswoman Chenoweth, of
course, we believe very deeply in judicial review. We think the deci-
sions that the Department and all of its agencies make ought to be
subject to scrutiny in the courts. The rules of standing are very
technical and very complex in the case that you mentioned, Bennett
versus Plenart. I(‘)yne ofp the problems was that only the Fish and
Wildlife Service was named as the defendant in that case and not
the agency that actually took the action in implementing the bio-
logical opinion, the Bureau of Reclamation. So there is a particular
technical problem in that case which poses some complexity in
terms of formulating a position, but in general there is no doubt
that we believe strongly in judicial review. We want our decisions
to hold up to scrutiny. We don’t mind the courts looking at them
in the proper case where the proper plaintiffs are there that meet
the constitutional standards for standing.

Mrs. CHENOWETH. Mr. Leshy, you sound like a very good lawyer,
but you haven’t answered my question. Now, the plaintiffs were
two irrigation districts and two ranchers.

Mr. LEsHY. Right.

Mrs. CHENOWETH. If—do the ranchers and the irrigation dis-
tricts, in your opinion, do they have open access to the courts to
allege the damages that have occurred? Shouldn’t they have open
access to our court system along with the endangered species?

Mr. LEsHY. Well, the Supreme Court has long said that you have
to meet certain tests of injury in order to go into court. And the
Supreme Court in recent years has tightened up those rules and
made it a little more difficult to get into court. We obviously have
an obligation to follow the Constitution and the rules that have
been laid down by the Court on standing. And in the proper case
we have been reminded by the courts many times that, if these
plaintiffs are not the proper plaintiffs or have not made the proper
allegations, then they shouldn’t be there. So you have to go ulti-
mately on a case-by-case basis.

Mrs. CHENOWETH. Mr. Leshy, in the case of Bennett v. Plenert,
of course, the court ruled that these plaintiffs were outside the
zone of interest, but until Bennett v. Plenert, and some of the cases
that may have come up under the Clean Water Act, I am not sure
about that, but primarily the load of case law that has come down
with regards to a person being able to allege damages for recovery
purposes has laid out certain standards. The Supreme Court and
almost every other court have laid out certain standards that have
to be met for recovery. But I have got to say, and I am sure you
would have to agree with me in all honesty, it is highly unusual
to apply those standards for standing that have been applied his-
torically for damages. There is such a clear difference there.

Mr. LESHY. There are two different kinds of lawsuits, I think,
that we are talking about. One is a lawsuit such as Bennett that
challenges an agency action carried out under the Endangered Spe-
cies Act as being wrong, inconsistent with the statute. There is a
separate kind of lawsuit where property owners can go to the Court
of Federal Claims and claim compensation for loss of property
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under our constitutional taking standard. And the standing rules
for those two different lawsuits are or can be different. So we have
to, again, be specific about the kind of case we are talking about.

The Supreme Court, in the Bennett case where they have already
granted review, will certainly, we hope, provide a lot more guidance
in this area and lay down some rules that we will obviously follow.
So we welcome the review of the court in that case to clarify these
kinds of rules.

Mrs. CHENOWETH. But in the short run, what you are telling me
in plain old rancher language from Idaho is that you are not going
to answer my question, right?

Mr. LEsHY. Well, I am sorry. I thought I did.

Mrs. CHENOWETH. OK.

Mr. LEsHY. As I said, I think the best thing for us to do is to
get back to you in writing after we have filed the brief in Bennett
and we can address both the Chairman’s questions and your ques-
tion.

Mrs. CHENOWETH. Thank you, Mr. Leshy. And, Mr. Chairman, I
just have one more comment. And that was the gentleman from
Hawaii was talking about the fact that the brown tree snake would
be terrible if it were introduced. It would cause terrible damage if
it were introduced in Hawaii, and I know now they are trying to
preserve its status as endangered or impose an endangered status
on the brown tree snake in Guam, but that is the same thing that
we in Idaho face, not with a snake, but with the grizzly bear. The
same ramifications are occurring. And even though this Congress
has reduced funding, our states have said no, we don’t want any
more grizzly bears in Idaho, we still continue to get them. And I
think it is that kind of program that creates not the good working
relationships that could be worked out as Mr. Saxton had men-
tioned in his questioning and as was brought up with the red-
cockaded woodpecker incident. And I hope in the future that we
can see a lessening of those adversarial situations. Thank you, Mr.
Chairman.

Mr. PoMBO. Thank you. Mr. Kildee is next, but just for a brief
moment I will yield to Mr. Saxton.

Mr. SAXTON. I am sorry. Let Mr. Kildee go first. I didn’t realize
you were——

Mr. KiLDEE. Thank you, Mr. Chairman. I apologize for not being
here at the beginning of the hearing. I had another meeting. But
I will make a comment, not so much directly on the Endangered
Species Act, but like Representative Abercrombie I am not terrified
of the U.S. Fish and Wildlife Service. Your office in Lansing, Michi-
gan, to my mind, has worked very well and very sensitively with
local government and with the business community in Lapeer,
Michigan, in a very, very important project regarding wetlands.
And I was really very impressed with your people out there. I think
they—we pass the laws here and you enforce the laws. And I was
really impressed with their knowledge of the laws and their sen-
sitive regard to the local government there, the city of Lapeer, and
the local business community.

So my own experience with U.S. Fish and Wildlife Service has
been a very positive one through the years, and one just in the last
couple months, very, very impressed with—these are people who
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are balanced. They have the law to follow and they try to do it in
a way that takes into account the considerations of the local unit
of government and the local business community. In this instance
I think it was a great page out of the U.S. Fish and Wildlife Serv-
ice, which I think there are many pages like that.

I just wanted to bring that to your attention.

Mr. RoGERs. Thank you very much.

Mr. KiLDEE. That is all, Mr. Chairman.

Mr. PoMBO. Mr. Saxton.

Mr. SAXTON. Mr. Rogers, the information that we have here indi-
cates that in April you were provided with about $4 million for
your agency to carry out the listing process. In Fiscal Year '95, the
appropriation, I believe, was $8 million for 12 months. My under-
standing is that the appropriators are looking at a $5 million ap-
propriation for Fiscal Year '97.

Question number one, did you have adequate funding in 95 and
’96? And do you believe that if it is a $5 million appropriation, you
will have adequate funding for '97 for the listing program? Those
are questions one and two. Question three is if not, what effect
does that have on the listing process and specifically what effect
does it have on our constituents who may be in favor of a good sci-
entific approach to listing?

Mr. ROGERS. Let me see if I can remember all these properly so
that I can address them. First of all, in 1995 we had initial appro-
priation of $8 million. That was reduced by a million and a half
during the recision in April at the same time the moratorium came
along. It is correct in 96 we have as of April a $4 million appro-
priation and the President’s budget requested $7—1/2 million in '97.
iAmd the House so far has recommended an appropriation of $5 mil-
ion.

We believe that with the appropriation of $4 million this year,
we can make a very good start at getting out of the backlog that
we face and may be able to list, if numbers themselves are impor-
tant, as many as 140 of the 242—make decisions, excuse me, on as
many as 140 of the 242 proposed species. Because the workload is
concentrated variably across the country, and there is in California
and Hawaii a preponderance of workload. The backlog will clear up
less swiftly there than elsewhere, so we ought to be able to begin,
very closely on or about the beginning of next fiscal year, a more
balanced program across the country. We would not be able to
make the expeditious progress that we might have in light of the
fact that the appropriation so far recommended is two-thirds of
what the President’s budget requested. So we might in fact, excuse
me, get to some of the Tier 3 activities a little later than we might
with the full appropriation.

Mr. SAXTON. Let me just follow up by asking if it would be fair
to say that your representation is that $5 million probably won’t
be enough to do the kind of a job that you would like to do for Fis-
cal Year '97, and that you might not be able, therefore, to get to
the Tier 3 issues that are obviously important to some of our con-
stituents, particularly in the area of delisting? What does it do
when you don’t have the money? Do you cut back on the science
that you do when listing species?

Mr. ROGERS. We cut back on——
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Mr. SAXTON. Where do you cut back?

Mr. ROGERS. We cut back on the pace. We just don’t have the re-
sources to do—respond to every petition appropriately. We don’t
have the resources to do the full job that needs to be done on each
species. And additionally, it is difficult, probably impossible, to say,
since we have been in business for about six weeks, it is difficult
at this time to say really what we will face in October after we
have got the listing program back up and essentially full speed for
six months. But it is possible that some of those Tier 3 activities
won'’t get done or at least won’t get completed.

Mr. SAXTON. We may differ here on the Committee about pace
that we would like to see you proceed to list. I would be in favor
of the normal pace. Others here may be in favor of a slower pace,
but what we all, I think, have in common is that we want you to
make good decisions. And I am trying to find out from you what
too little money makes in terms of the right and good decisions.

Mr. ROGERS. We will make good decisions. We will make fewer
of them.

Mr. SAXTON. Thank you.

Mr. ROGERS. Fewer total decisions.

Mr. SAXTON. Thank you.

Mr. PoMBO. Well, thank you. I had a few questions. I will start
off with Mr. Rogers. One of the issues in answering questions that
you responded to was on the Balcones Conservation Plan. It is my
understanding, if my memory is correct, that is about less than two
months since that has been signed in. I believe it has been about
a month, but it has been less than two months since that has been
signed. The latest report—and you say that the Golden-cheeked
warbler is one of the success stories or the positive things that has
happened. The latest report that we have received from Fish and
Wildlife, that Congress has received from Fish and Wildlife, lists
the Golden-cheeked warbler as a declining species.

And the Balcones plan that you referred to has a cost of approxi-
mately $100 million in order to implement that. It has not been
raised yet and you don’t have—I know that I spent some time in
that part of Texas. I can tell you that the ranchers down there are
terrified. They are afraid. They think that they are going to lose
their ranch. I am glad that Mr. Kildee and Mr. Abercrombie have
not had constituents approach them with the same fears that many
of us have, and I am glad that is working in your part of the world.
In a large part of this country it is not. These people are afraid.

And with the Golden-cheeked warbler, in specific, you list it as
a declining species, not as a success. With the red-cockaded wood-
pecker, you also list that as a declining species and not as a suc-
cess. Quite frankly, many people on both sides of this debate over
the past couple of years have listed the red-cockaded woodpecker
as one of the very real problems that exist under the current imple-
mentation of the Act because of the loss of habitat as a result of
the way the Act is being implemented. Many people say that that
is the perfect example of one of the major downfalls of the Act and
the way it is being implemented, because that fear is very real.
Whether it—whether you believe it is accurate or justified or
whether we believe that it is accurate or justified really doesn’t
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matter, because the people out who are being regulated by this Act
believe it is very real and justified.

Another issue that I wanted to respond to that came up earlier
in the questions was you talked about saving habitat versus num-
bers of species. I believe it was in response to Mr. Saxton the first
time around. If you don’t have numbers, if you don’t say that we
need X number of grizzly bears in order to delist it, what would
yo1.l17 do? What would you say, that we need so many acres of habi-
tat?

Mr. ROGERS. I can’t respond to that question with specific—spe-
cifically to the grizzly bear because—

Mr. PoMBO. Well, not specifically the grizzly bear. I was just
using that generically.

Mr. ROGERS. Assuming that the species was not subject to a con-
siderable amount of the other five—four of the other five factors,
that is take, disease predation, competition, et cetera, if the only
factor was habitat, you could measure the needs of the species in
terms of acres of habitat with the constituent element, whatever
elements of the habitat are necessary for the survival of the spe-
cies. So, yes, it could be done.

Mr. PoMmBo. OK, if that were the case—in my part of California
there are a number of listed species. One of the issues that has
been brought up by Fish and Wildlife was that habitat was de-
stroyed in order to develop farming lands and cities within the
Central Valley. If you need to increase the number of acres—if it
is not numbers it is acres or it is habitat, would you then propose
that we set aside so many acres of farm land, that we not allow
cities to grow or that we take back the habitat that had been devel-
oped into suburbs? How would you go about doing that?

Mr. ROGERS. I understand that particularly in heavily occupied
areas that are under heavy agriculture that the presence of habitat
for various species is one of the principal problems for the species
of interest. And it is certainly possible, andp as I am sure you know
with the habitat conservation planning efforts going on in Califor-
nia, that it is possible through the process to identify the needs of
the species and also identify ways that those needs in terms of
habitat appropriately managed are provided through the process.
And I understand that ha%itat needs can .-be portrayed as no
growth statements by those who would be, maybe, opposed to en-
dangered species, but I will still say in general where local govern-
ments and our folks have sat down in a free and open atmosphere
with a willingness of people to work together to conserve both the
species while allowing the development activities or agriculture ac-
tivities to go ahead, it can generally be done. It is not always easy.

Mr. PoMmBo. I understang the line that you are proceeding down
and I have probably spent as much or more time than anyone in
this room, but the question specifically was if it is no longer num-
bers and it is habitat—they claim that species have been put on
the list because of a loss of habitat in the Central Valley of Califor-
nia because the habitat was—is now being farmed under irrigated
agriculture, whereas before it was not irrigated, therefore they
have lost farm land—they have lost habitat. If we are going to re-
cover that habitat, does that necessarily mean that there are areas
that are currently being farmed that will not be farmed?
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Mr. ROGERS. That is possible, and it is really one of the elements
of the safe harbor policy that I had discussed earlier. And the——

Mr. PoMBO. No, that is not necessarily a safe harbor policy. The
safe harbor policy deals with if I am farming and I create a situa-
tion which will attract endangered species to my property, that I
don’t necessarily lose that. What we are talking about here is the
idea that we will take lands which are currently in production and
try to go back in time and put them back to a habitat situation in
which they were 150 years ago before they began to farm. And
there is a big difference between those two. I think that the safe
harbor provision is a great idea, and I think that that is a positive
step. But what we are specifically talking about with the difference
between protecting species and protecting habitat is much more far
reaching. And it is a very different concept that we do need to go—
that we do need to talk about, because if that is what we are going
to do, the implications are very immense, especially in a part of the
country like mine.

You are talking about areas that have been farmed for many
generations that because of an action taken under the Endangered
Species Act will no longer be farmed. And then we will get—then
we will definitely get into a discussion on how are you going to pay
for this land and how are you going to do that. You know, you have
been able to operate by telling developers that they have to pay
into a fund, but we are not talking about that anymore if you start
doing it this way. So it is very different.

There is a couple other things that—other paths that I wanted
to follow. One in particular, you talk about delistings being priority
number three on your list, and yet June 14 you delisted the Lloyds
hedgehog cactus, which in the Southwest you delisted that as being
an endangered—well, at least that is when it appeared in the Fed-
eral Register. It is my understanding from the limited time that
I have had to look into this that there was little or no controversy
really surrounding this particular plant species on the Endangered
Species List, that there was very little economic or social impact
that had occurred in that region of the country because of this, that
it was not a high visibility species, so to speak.

Why do—with limited funding that you keep talking about, with
limited personnel that you keep talking about, why would you
choose to spend agency personnel, agency money, looking into
delisting a species that has resulted in very little or no conflict? At
the same time, we have other species which have caused very high
conflict that have resulted in the science that the agency uses
being challenged, lawsuits being filed, general plans being held up
in court. A lot of things are happening on some other species and
you have chosen not to even look at those. You don’t have the
money, the time, the personnel to touch those, but on one like this
which seems to me, at least in the amount of time I have had to
look into this, that there has been little or no conflict over this par-
ticular listing.

Mr. ROGERS. First off, the decision to move or not move with that
cactus package didn’t have anything to do with controversy. Sec-
ond, this was a completed package that was sitting in Washington,
D.C., at the time the moratorium was lifted. All it meant was pick-
ing it up and taking it to the Federal Register. So that was
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moved because it was sitting there ready to be moved. It would
have probably not be 1 the right thing to do to have done anything
more with it. Unfortunately, most of the other actions that we are
anticipating taking are considerably more complex and are going to
require review by the biologists, sometimes peer review, sometimes
opening public comment periods. And to make sure that we are, in
response to Mr. Saxton’s question, making good decisions, it is
going to take more time. But the fact or not of controversy is not
weighing into our decisions.

Mr. PoMBoO. So this one was all ready to go. You did not have
to expend any agency funds on this one?

Mr. ROGERS. Other than Federal Register costs, which are
minimal.

Mr. PoMBO. This was done on June 14. The listing was lifted
Aprilll?26. So in a two-month time span you did nothing with this
at all?

Mr. ROGERS. To my knowledge——

Mr. PoMmBO. You just took it down there. In response to your
statement, it seems to me like tlhie ones that are controversial and
have caused a great deal of conflict, that those would take some
type of priority. I am not asking you not to do good science. That
is one of the arguments I have had with you guys is that I think
you ought to do good science, but there should be some priority in
trying to resolve some of the most contentious issues.

Mr. ROGERS. I can understand how you might feel that way
about certain species from California, and I am sure others would
have their feelings. We have, and I believe appropriately, estab-
lished our priorities based on the magnitude and immediacy of the
threats to the species and thus their need for protection under the
Act, not the controversy that would be generated by them, nor the
preferences of litigants or others. Because, I mean, I have this kind
of apocalyptic vision with 242 proposed species that we end up with
242 judges sitting around deciding which one will be listed first. I
don’t think that would serve any of us well, and we are trying to
make decisions based on biology and nothing else.

Mr. POMBO. I can understand that. The people involved are sec-
ondary. You have got your priorities that you have put down, and
I can understand that that is the attitude that the agency takes.
At the same time, I know that there has been a delisting petition
that has been filed on the fairy shrimp in California, and yet the
agency is continuing with establishing a recovery plan. They are
spending money on that side of it at the same time that if and
when you ever get around to priority number three, which is look-
ing at delisting, you may delist that species. In the meantime,
there have been funds expended by the agency, there has been time
and effort expended by the agency on a recovery plan, and count-
less millions of dollars that have been spent by the private sector
as a direct result of that listing. And it is my opinion that that very
well will be delisted if you ever get around to looking at it.

Mr. ROGERS. I can’t speak to whether or not it will be delisted,
but the rather strange set of circumstances that you raise with re-
spect to developing recovery actions under the recovery part of the
Endangered Species Act without dealing with—without being able
to do anything about it under the listing activity is just one of the
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things that I think, it is not an artifact, it is direct consequence of
the moratorium and the fact that we were not able to do our job
for the last year on the listing program. So—

Mr. PoMBO. The moratorium—

Mr. ROGERS. It would have been less responsive—excuse me, less
responsible not to do anything about recovery than it would be to
have begun to look at the recovery activity.

Mr. PoMBO. Even if the species is truly not endangered?

Mr. ROGERS. We don’t have any information that we have evalu-
ated to allow us to come to that decision yet.

Mr. PomBo. No, that is—I guess that is my point. Maybe you
ought to evaluate the science that is in front of you before you ex-
pend more money on that.

Mr. ROGERS. We will do that as we reach it in its appropriate
priority.

Mr. PoMBO. Well, my time has expired long ago. Mr. Thornberry
had another question. Mr. Thornberry.

Mr. THORNBERRY. Mr. Chairman, as I listened to Mr.
Abercrombie’s situation, as I listened about the grizzly bears in
Idaho, it—I come back to a deep anxiety about whether at a Fed-
eral level we are every going to make this thing work and deal
with all of the individual situations. Senator Bivins commented
earlier that perhaps we might decouple, in a way, and that is have
the Federal Government list something but leave it up to the states
to do something about it.

We talked about the Swift fox situation earlier. I would like to
ask Senator Bivins at least in our State can you evaluate the abil-
ity and the willingness of the State to address these problems. Can
we handle it or is this something only the Federal Government can
do? And is this a situation where the people, at least in our State,
are—don’t care too much about it?

Mr. BiviNS. I think there are two questions there. The first one,
I think the Swift fox protection initiative demonstrates clearly that
A, the State is interested, and B, they can handle it. We have biolo-
gists on staff in Texas Parks and Wildlife and they are out there
on the ground in far greater numbers than Federal employees in
the State. So I think clearly they can handle it. I think that ought
to be a part in a reauthorized ESA that focuses more on groups of
species and ecosystems than taking a rifle shot at each species.
And that gets me to the second part of your question about do peo-
ple care. You know, we have heard a lot of talk about steelhead,
Atlantic salmon, grizzly bear, Peregrine falcons, but we haven’t
heard talk about the Texas blind salamander or the Comell Springs
ripple beetle or the Sacramento orcutt grass.

I don’t think these were the species that were in people’s minds
when this Act was originally passed. I think these guys were doing
their job, but I think the situation we have gotten ourselves into
is much—is analogous to the Delaney Clause, which is part of
the—TI think it is in the health department, but the clause said we
can’t—we will not allow to add additives to food products that could
potentially cause cancer. And at the time that that was put into
Federal law, we had the technology to discover parts per million.
We now have the technology to discover parts per billion, and yet
the Delaney Clause is still law.

26-566 0 - 96 - 2
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I think a similar thing has happened with endangered species.
At the time the level of ecological science was not nearly where it
is today. And I think unless we act and do something, that we are
going to be in an analogous situation where we have painted our-
selves into a corner and these guys are still just doing their job.
So I don’t think that people care. A lot of times that care is mis-
guided. If a species is as significant as the brown tree snake, it
needs—we need to pay attention to it, but if it has less signifi-
cance—if you can’t tell the difference between a Red River shiner
and an Arkansas River shiner, maybe we need to prioritize and di-
rect these guys to do that so that they are not creating these very
frustrating situations.

Mr. THORNBERRY. I think that goes back to your point, Mr.
Chairman. Thank you.

Mr. PoMBO. Thank you. Mr. Rogers, I had one final question. It
is a question that the Chairman had wanted to ask.

According to the Idaho Statesman, and I have a copy of the arti-
cle here that ran Monday, June 24.

[The information may be found at end of hearing.]

Mr. POMBO. An environmental group called the Biodiversity
Legal Foundation is suing the Fish and Wildlife Service over its re-
cent change in how species are designated as candidate species.
The new policy reduced the pending candidate list by magic from
almost 4000 down to 260. This group claims that this is part of the
Administration’s effort to make the ESA more politically palatable.
It is possible that the Administration is currently considering the
political implications of how the ESA is used and that this suit
may result in the reversal of your candidate species policy some-
time later in the year.

How would you respond to that?

Mr. RoGeRs. First, I would respond by saying that the new can-
didate policy recognized the application of good biology and sound
science to the candidate list. Second, I would say that there may
be somebody somewhere who is worrying about the political impli-
cations of implementing the Endangered Species Act, but the Fish
and Wildlife Service is looking at the biological implications of im-
plementing it.

And in terms of the specifics, in terms of that lawsuit, we dis-
agree very firmly with the assertions that have been made by the
Biodiversity Legal Foundation and will carry that as far as it needs
to go to make our point.

And I just want one point that is off of your question. I want to
clear up the record. The brown tree snake, the only way it is relat-
ed to the Endangered Species Act is that it is a cause of the
endangerment of a number of species. We—the National Biological
Service and others—are currently looking at ways to eradicate the
brown tree snake, not create more.

Mr. PoMBO. I realize that earlier someone had mentioned some-
thing about the brown tree snake being on the endangered list, and
of course it is not. It has taken over the island of Guam, or the is-
lands, and is causing havoc in that area. And I think that all of
us on the Committee would probably be in full support of reversing
that trend because of the havoc that it is causing down there.
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I would like to thank the panel for your answering the questions,
for your testimony. I realize that we kept you a long time, but if
you do not have another meeting that you have to run off to, I
would appreciate it if someone from the Service would stay so that
we could ask questions that may come up in the next panel. So I
would appreciate that. Thank you.

I would like to call up the next panel: Mr. Steve Paulson, Mr.
Eric Glitzenstein, Mr. Robin Rivett and Mr. Dennis Hollingsworth.
Thank you very much. I appreciate you waiting.

Mr. Paulson, if you are prepared, you may begin. Thank you.

Mr. PAULSON. Thank you for having me. Good morning, my name
is Steve Paulson. I am an environmental consultant with a com-
pany called SWCA that does work around the West with endan-
gered species.

Mr. POMBO. Just pull it close to you.

Mr. PAULSON. OK. Good morning again. My name is Steve
Paulson. I am an environmental consultant and we deal with en-
dangered species issues all over the West. Thank you very much.
I am here today representing the National Association of Home
Builders and some of their opinions. I am here representing them
for two reasons.

Can you hear me now?

Mr. PoMBO. Just switch his mike and we can start his time over
again.

STATEMENT OF STEVE PAULSON, NATIONAL ASSOCIATION OF
HOME BUILDERS

Mr. PAULSON. Hi again. My name is Steve Paulson. Good morn-
ing. I am an environmental consultant with an environmental con-
sulting firm called SWCA. We do endangered species work all over
the West and in Texas. I live in Austin, Texas. I am here today
representing the National Association of Home Builders. I am here
for a couple of reasons. First, I have an extensive knowledge and
hands-on experience with endangered species issues. I have done
many habitat conservation plans, et cetera. Secondly, I have been
working for the last couple of years with a working group for the
National Association dealing with the Endangered Species Act and
trying to come up with good, solid, consistent recommendations re-
garding the reauthorization of the Endangered Species Act.

I want to say first that I believe that the listing process which
we are here to discuss today is the vulnerable underbelly of the En-
dangered Species Act, and currently controversial decisions regard-
ing listings taint many of these decisions. Until Congress and Fish
and Wildlife Service can design a listing process that is based on
sound and reliable scientific information with consistent, carefully
established guidelines, the entire Act will be vulnerable to attack
from all sides. It will continue to be controversial.

The listing of the Golden-cheeked warbler in Central Texas is a
bird that—a migratory bird that nests in Central Texas in the
springtime, illustrates some of the flaws of the process. It was list-
ed in 1990. I want to point out the Act’s language is insufficient
to guide Fish and Wildlife Service in their listing. Accordingly, the
Agency routinely renders questionable listing decisions with little
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basis in science. The listing process also does not provide adequate
public notice of participation opportunities.

Now I will go through the problem with the Golden-cheeked war-
bler. Basically what happened, in 1990 through Section 6 money
Fish and Wildlife had funded Parks and Wildlife to do a study. A
researcher for Texas Parks and Wildlife named Rex Wahl and var-
ious associates were doing the study. That study was not released
to the public until the listing process was actually completed and
they had actually listed the species. Also the Wahl report was
based on information stating that fragmentation and habitat loss
was the number one cause for endangerment of the species.

They did not contact or if they did they spent about ten minutes
with what is the renowned expert on the Golden-cheeked warbler,
a Mr. Warren Pulich, who spent about 30 years dealing with the
warbler. Basically the warbler was his life. Dr. Pulich wrote a let-
ter to Fish and Wildlife Service during the review of some of the
comments that came on later after the species was listed, and basi-
cally called into question some of those assumptions used by Wahl.
He said that unless you ground truth or go out in the field and test
these assumptions, these are just assumptions.

Unbeknownst to a lot of people, Fish and Wildlife had commis-
sioned a study by Dr. Robert Benson. Dr. Benson was an A&M,
Texas A&M professor. He went out and looked at the assumptions
by Wahl and went to ground truth them. His data ran counter to
the Wahl report and basically undermined a lot of the assumptions
and opinions used by Wahl and by Fish and Wildlife in listing the
species. This report, however, did not see the light of day and to
this day it is still in draft form and not used by Fish and Wildlife
in any of its determinations.

The listing of the warbler also exemplifies also how the public,
especially landowners, are excluded from the decisionmakinf proc-
ess. The Wahl study used by Fish and Wildlife to justify the listing,
as I pointed out earlier, was not available to the general public
prior either to the emergency or the proposed rule, despite the fact
that the study was funded by Section 6 money, which came from
Fish and Wildlife Service. However, several members of the Bio-
logical Advisory Team for the Balcones Canyonlands Conservation
Plan, including representatives of environmental organizations,
had the opportunity to read the report.

Although I have focused on the example of the Golden-cheeked
warbler, there are many more illustrations of the problems of the
listing process. In Austin alone we face the specious list in the Bar-
ton Springs salamander and the procedurally defective and scientif-
ically deficient listing of the karst vertebrates, which are cave-
dwelling, troglodytic species.

Congress must ensure that the Act’s significant protections are
extending only to those species which are truly in danger of extinc-
tion. There are several means of accomplishing that goal. I have
three recommendations. First, Congress should direct Fish and
Wildlife to establish specific criteria for listing species which con-
tains consistently applied guidelines. The first step in this process
should be to develop a more specific and useful definition of endan-
gered species. As currently written, an endangered species can be
anything. They described the five things, the threats and the pre-
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dation and things like that, that could cause them to list it. These
definitions are so vague that virtually any species in decline could
be considered endangered.

Second, Congress should improve the scientific data upon which
the listing decisions are made. Petitioners should bear the burden
of proving that the species is endangered or threatened. Congress
should require a listing petition that contains substantial scientific
or commercial data, and further the Act should define specific
standards and requirement for what constitutes substantial infor-
mation. And that includes field testing.

Finally, Congress should open the listing process up to the public
review and participation. The general public does not read the
Federal Register, and if you want to get peer review, you include
the public in the process. You include them up front and you in-
clude them at all three phases, the candidate phase, the listing
process phase and then finally after it is listed if there is any new
information, that information should be made available to the pub-
lic.

I am having difficulty in my work trying to understand why the
Fish and Wildlife Service can make a lot of information available
to various environmental groups and that the impacted parties are
excluded from a lot of this information even through decisions
under Freedom of Information Act.

I thank you and I will yield the rest of my time.

[Statement of Steve Paulson may be found at end of hearing.]

Mr. PomBo. Thank you. Mr. Glitzenstein.

STATEMENT OF ERIC GLITZENSTEIN, FUND FOR ANIMALS

Mr. GLITZENSTEIN. Thank you, Mr. Chairman. I have been asked
to testify about a lawsuit that I brought on behalf of some organi-
zations. I am—for the record, my name is Eric Glitzenstein. I am
an attorney in Washington. I have my own firm, but I have rep-
resented environmental organizations. And we brought a lawsuit a
number of years ago and settled it with the Bush Administration.
And the purpose of that case was to expedite decisions on various
species considered to be candidates for protection under the Endan-
gered Species Act. And one of the things I just want to stress—I
go into fair detail in my written testimony about exactly what the
agreement was about and what it was attempted to accomplish, but
if we can strive for a point of consensus here, I think one point
might be that prompt decisions based on good science are in
everybody’s interests.

And, Representative Chenoweth, you brought up the question as
to how could it be that we have to spend all this money on these
species and they are still not doing better than they were before.
And I think one of the objective reasons everybody would agree on
is that for a lot of these species it takes so long to get to the point
of actually doing something about them that they are in such des-
perate straits that you really have very limited regulatory flexibil-
ity by the time the species is dealt with, either by the Federal Gov-
ernment or a habitat conservation plan.

So I would hope that we could get a consensus that looking at
a species early enough to look at warning signs, if we don’t do
something about the plight of that species, then it is going to have
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a problem with habitat destruction, whatever it might be, so that
the agencies and the private parties affected can in fact have more
options to work out how you can deal with that before you need
Federal listing and all of these problems that go along with Federal
lilsting and some of the perceptions, as well as problems, come into
play.

On the other side of the coin, if in fact the species doesn’t ulti-
mately require listing, it is also very useful for people in your dis-
tricts and around the country to know about that earlier rather
than later. And I think the fear and the anxiety that people have
talked about is the fear and anxiety of having these species sit
around as candidates for years if not decades. And I think a lot of
the time that anxiety builds up over the course of time when we
don’t have decisions.

And so in that sense what I would hope is that everybody on all
sides of this debate would look at whether or not actions which
delay the process, however that process turns out, whether it leads
to listing or it leads to a decision not to list, i.e., that the species
can be handled in another way through a habitat conservation
plan, State action, whatever it might be, that delay in a lot of re-
spects exacerbates everybody’s concerns, because it simply means
that when we get to the point where a decision is necessary, the
options are that much more limited. And that is one of the reasons,
I think, if you look at a lot of those cases, why so much money had
to be spent. Those species were really in pretty desperate straits
by the time we got to list.

Now having said that, let me also make the point that there is
more than one way to impose a moratorium on a Federal agency.
Obviously you could do it by saying through legislation “thou shalt
not make any decisions on endangered species.” I think that the
adverse consequences of doing that are fairly apparent at this
point. It really delayed actions on those species affected by the
moratorium. 4

There is another way to impose a moratorium, and the other way
is to get the Federal agency—we have used the word “terrified,”
and I won’t purport to speak about whether or not there are indi-
viduals-around the country who fall in that category—but a lot of
these Federal agency people are terrified by what Congress may do
on the Endangered Species Act. And I find it rather shocking to sit
here and listen to Mr. Rogers, for example, say that politics have
played no role in the listing process. I think any of us who look at
these species from any vantage point would have to agree that poli-
tics is playing an enormous if not the overriding factor in the list-
ing process.

Attached to my testimony is one rather extraordinary document,
Attachment 3, which was prepared about a species called The Alex-
ander Archipelago wolf, which is a subspecies of wolf that exists in
the Tongass National Forest in Alaska. And it reflects a briefing
that was held among Fish and Wildlife Service biologists. And if
you look at it, it has got the pros for listing the species and the
cons for listing the species. Now the pros are that it would be “con-
sistent with our analysis of the five factors in the listing regula-
tions.” In other words, it would be required by the law. The con is
that it would be “least controversial with the agencies, industry
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and the Alaskan delegation to Congress” if we didn’t list the spe-
cies. Now they went on and decided not to list the species. And I
am not going to sit here and argue about whether or not that was
a scientifically based decision or not, but, you know, this is one of
those rare documents. You know these things are going on all the
time. This is one of the rare documents which shows beyond any
question that political factors have become enormously important
in all of these decisions.

Now I personally believe that they shouldn’t play a role, but let
us not sit up here and pretend that we have got this biological
analysis going on which is dictating the outcome of these decisions.
Politics, for better or for worse, has become an enormous influence
on the process.

Now we talked a moment ago—Mr. Rogers addressed the elimi-
nation of the 4000, what are called, “candidate two species.” Again,
if you look at what category two are supposed to do, those were
supposed to be the warning signs. It was never supposed to be a
situation where all 4000 of those would make their way onto the
Endangered Species List. And biologists, and I think even some
people on the other side of the fence on these issues, said yes, it
is good for us to know about those category two species. Those are
the ones which we might catch before we need to get into a Federal
listing process. But the agency’s response was not to say “let us
continue to monitor those species and figure out how we can reduce
the anxiety about them.” Its response literally was to sweep 4000
species under the bureaucratic rug, which it did with the stroke of
a pen, saying we will no longer monitor category two species. And
now we hear biologists in the Fish and Wildlife Service time and
again say, “well, previously we had a way of dealing with those
problems before they got to be extreme, now we don’t anymore, we
will just have to wait until somebody files a listing petition.”

My plea is let us apply good science, but let us also look at the
reality of what the political football is doing to this process at the
same time.

Thank you.

[Statement of Eric Glitzenstein may be found at end of hearing.]

Mr. PoMmBO. Thank you. Mr. Rivett.

STATEMENT OF ROBIN RIVETT, PACIFIC LEGAL FOUNDATION

Mr. RIVETT. Thank you, Mr. Chairman. On behalf of the Pacific
Legal Foundation and the Fairy Shrimp Study Group, I appreciate
the opportunity to present this testimony today. I am Rob Rivett.
I am the Director of the Environmental Law section of Pacific
Legal Foundation, and I have worked for the last year and a half
or so with the Fairy Shrimp Study Group as an advisor. And I am
grateful that you asked us here today to talk about our experiences
as part of that group and with the administration of Endangered
Spltz_cies Act, especially with the listing and the delisting process it-
selr.

The Fairy Shrimp Study Group is an organization of California
businesses, statewide associations and individual businesses who
are organized to reevaluate the endangered status of four listed
species of California vernal pool shrimp. The group formed at the
end of 1994 in response to the United States Fish and Wildlife
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Service’s listing of three species of fairy shrimp and one species of
tadpole shrimp as endangered or threatened. Our group suspected,
as did many members of the scientific community, that at the time
of listing at least two of these four species were not endangered.
And our principal task was to gather more information, and if our
suspicions were correct, share the information with the Fish and
Wildlife Service, and if needed, initiate delisting petition.

As a result of the effort, the Fairy Shrimp Study Group did file
a delisting petition on February 29 of this year. It has not been
acted upon. The group reached a number of conclusions as a result
of its efforts. First and foremost is that Fish and Wildlife Service
has really turned the Act into a mechanism to control land use ac-
tivities rather than to protect sensitive species. The 1994 listing of
fairy shrimp is a prime example.

Fairy shrimp are very small, freshwater crustaceans that have
relatively short life cycles. They live in California’s vernal pools
and many other annual mud puddles that appear after rain. The
pools form in permeable soil areas and dry up after the rainy sea-
son. Fairy shrimp eggs by the thousands can be found in dried soils
in one vernal pool. Up to 800,000 have been found in one pool.
They will spring to life after it rains. Fairy shrimp are found by
the millions and millions in the Central Valley of California, where
we have approximately one million acres of suitable habitat.

Since the 1994 listing of the shrimp, enormous economic impacts
have resulted, none of which should have happened. Here is what
we found out. The listing resulted even though there was a com-
plete absence, and I say a complete absence, of credible scientific
support, and there was no independent objective peer review of
data underlying the scientific conclusions and studies. Had there
been, the fact that there was no credible scientific data would have
been pointed out.

Let me explain. There were two primary studies that were relied
upon by the Service. One was in 1978, an unpublished, non-re-
viewed paper which estimated that 90 percent of the vernal pools
in California had been lost and that two to three percent of the
pools were being lost per year, when in actuality the historical loss
is closer to 50 percent with current activities having virtually no
impact on the total remaining vernal pool acreage. We still have a
million acres of remaining vernal pool and fairy shrimp habitat.

The second study, which was cited some 41 times in the final
rule, was a study of a utility pipeline right of way, and it was de-
scribed by its authors as a random 200-mile transect in California.
The authors wrote that this study demonstrated that two of the
fairy shrimp were found in only ten out of 200 miles, or five per-
cent, and that this demonstrated the need for the listing of these
species.

Upon more careful review it showed that one of these species was
found in 35 percent of the sites and the other was found in actually
43 percent of the sites. The problem was when we plotted the pipe-
line we found the survey missed most of the significant habitat. In
fact, the pipeline study was clearly irrelevant as a scientific tool.
I point you to the attachment that we have to our testimony, which
shows where the pipeline went and shows where the vernal pool
habitat is. They are totally inconsistent.
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Now, this brings us to the next problem. Fish and Wildlife Serv-
ice failed to use independent objective peer review of these studies.
They argue that the comments of fairy shrimp proponents, some of
their own employees, were adequate peer review, but none of these
people evaluated the above studies’ methodologies or their data for
scientific and statistical validity, none of them. When the Fairy
Shrimp Study Group pointed this out and other data, the other
data was basically ignored. We had our own experts that provided
testimony, principally biologist Paul Sugnet. It was ignored when
it came to the listing of these species. Interestingly enough, we
were told that Sugnet overestimated populations. We were never
told why or how there was an overestimation. And in fact, one of
Mr. Sugnet’s studies was used to determine that a fifth species of
fairy shrimp should not be listed.

. When the Fairy Shrimp Study Group sought to spend its own re-
sources to do further surveys to show that there were additional
fairy shrimp populations, that they were vast and that they were
unthreatened, Fish and Wildlife Service was totally uninterested.
They were uninterested in doing any further survey work. We were
consistently met with objections, with impossible conditions and
stonewalling. After trying to work with the local Fish and Wildlife
Service to gather more data with no success, we presented our in-
formation to the Secretary of Interior’s Office, pointing out all the
problems. And we were told we will get back to you. We were told
there can be some corrections made here. We spent significant time
and lots of effort traveling to Washington, going to Portland, deal-
ing with the folks in Sacramento. We proviged lots of pertinent in-
formation and the results were always the same, nothing. We never
even received answers from these folks as to why they would do
nothing for us.

We were extremely frustrated and we still are extremely frus-
trated. Accordingly, we offer a few recommendations with regard to
the delisting and listing process. I think you have heard this to a
certain degree already from other members of the panel.

The species listings must be based on a lot better scientific evi-
dence. Evidence must be scientifically valid, which means it must
be independently peer reviewed and statistically significant. Per-
haps Congress should take a hands-on role in assuring independent
peer review. A minimum level of field studies and surveys should
be conducted prior to listing and scientifically valid public input
must be considered. If public input is not considered scientifically
valid, the basis for this determination must be fully and openly ex-
plained. Additionally, all administrative records of the listing proc-
ess must be open to public review and comment to ensure above
board decisionmaking. In this way there would be fewer chances
for biased, unsupportable listing and delisting decisions based on
little meaningful evidence.

With regard to species delisting, the Fish and Wildlife Service
places this activity in a very low priority position, the lowest. Quite
frankly, such prioritization demonstrates to us that the Service
continues to be committed first and foremost to controlling land
use. The Service seems to have little interest in demonstrating that
under the current ESA when mistakes are made, they can and
should be corrected. This attitude needs to be changed. We would
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recommend that the best way to ensure such a commitment to fair,
even-handed processing of delisting as well as listing petitions is to
allocate separate appropriations for listing activities and separate
adequate appropriations for delisting activities. Moreover, delisting
criteria and standards should be the same as for listing. Simply
put, there should not be a higher standard for delisting than for
listing. Either a species is in need of protection or it is not. Thank
you.

[Statement of Robin Rivett may be found at end of hearing.]

Mr. PoMBO. Thank you. Mr. Hollingsworth.

STATEMENT OF DENNIS HOLLINGSWORTH, RIVERSIDE
COUNTY FARM BUREAU

Mr. HOLLINGSWORTH. Thank you, Mr. Chairman, for the oppor-
tunity to speak today. I am representing Riverside County Farm
Bureau as their Director of Natural Resources. We represent the
interests of over 1700 member families, and we are affiliated with
the California Farm Bureau Federation and the American Farm
Bureau Federation. Together we represent the interests of over 4
million of the nation’s farmers, ranchers and rural communities. I
am going to tell you about some of our experiences over the last
four years in the preparation and submission of a petition to delist
a species that has never been in any danger of extinction.

As you know, the endangered listing of the Stephens’ kangaroo
rat caused severe problems in our county. Since its listing in 1988,
many of our farm families have suffered economic loss, restrictions
on the use of their properties and diminution in the value of their
land. You know about the terrible injustice that was done to the
Domenigoni family and the devastation of 29 homes caused by a
wildfire exacerbated by Stephens’ kangaroo rat restrictions.

A few years ago, the Farm Bureau’s Board of Directors began to
wonder how a species that was supposed to be so rare kept popping
up all over the place. It seemed anywhere an economic activity or
new land use was about to occur, kangaroo rats would be found,
surveys would have to be performed and expensive fees paid. In
March of 1992, I was hired by the Farm Bureau to investigate the
status of the k-rat. Based on this research, I began preparing a
delisting petition. The first thing that we needed was information
about the k-rat, so we asked the local Fish and Wildlife Service for
their k-rat files. The result was a handful of reports and documents
handed over reluctantly and sporadically.

We found that in order for our friendly request to be taken seri-
ously, we had to file a Freedom of Information Act request. That
request was received at the regional office in Portland on August
13, 1992, and they indicated they would quickly reply. After
months of waiting and despite statutory requirements in FOIA re-
quiring strict response deadlines, we finally received the last of the
materials on May 13, 1993, nine months after the Service had re-
ceived our request and well past the deadlines. However, we were
not finished battling the Service over what we should be allowed
to see in the k-rat reports.

The Service wanted to heavily censor all of the reports that indi-
cated the presence of the species. The first reports we received from
the Service were useless in developing a picture of the status of the
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species for a delisting petition. We were finally able to get the
Service to only censor the exact locations of the populations and in-
formation about who the private landowners were that had k-rats
on their land. However, these reports were still heavily censored.
And this is an example of what we eventually received.

Interestingly, the Service was extremely concerned about protect-
ing the privacy of landowners when it came to letting us know if
endangered species were on their land, yet most landowners are
unaware that each and every time there is a survey performed on
their land for an endangered species by a private biologist holding
a Section 10 permit, a copy of the survey automatically goes to the
local office of the Service.

Another stated reason for not releasing the exact locations of the
k-rats was that their disclosure might endanger the safety of the
populations. In other words, that we might go out and destroy k-
rats if we learned their locations. This points out the inherent
problem with the ESA itself, and it shows that the Service is well
aware of that problem. By so zealously protecting the locations of
endangered species, the Service admits that the Act has created
powerful disincentives to conserve species. This is the unfortunate
adversarial situation landowners and America’s wildlife have been
placed in by this ill conceived law.

I could spend several hours just telling you some of the interest-
ing and shocking things we learned through this process, but let
me describe only a few, and that is that our investigation revealed
that the Stephens’ kangaroo rat has never been in any danger of
extinction, that the Service’s assumptions about the species’ range,
habitat, population, size, et cetera were all substantially underesti-
mated and likewise their analyses of the threats to the species
were grossly overestimated and purposely exaggerated. In fact, I
think that Stephens’ kangaroo rats are about as endangered as at-
torneys are, inside the beltway.

I have included a copy of our petition with my testimony for your
review if you would like.

Another shocking example is the method by which the species
was determined to be endangered rather than threatened. One sin-
gle page document was all that we could find that provided any
clue as to whether the Service determined to list the k-rat as en-
dangered—as to how the Service determined this rather than
threatened. It is a record of a phone conversation between the biol-
ogist in the local office who was preparing the listing package and
Ron Nowak in the Office of Endangered Species. The record says,
“Ron called and asked some questions about the kangaroo rat pack-
age. He said that in general I had presented a good case. He want-
ed the acreage figures clarified and some place names clarified as
well. He wanted to know how much habitat is left. I, as best as I
could, came up with some acreages. We then discussed whether
threatened or endangered status would be more appropriate. We
decided upon endangered.”

In an entire record of over 20,000 pages and hundreds of surveys,
reports, meeting records, agendas, documents of all types, this is
the only evidence we could find of any analysis as to why the spe-
cies should be listed under the more onerous status of endangered
rather than threatened.
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After this research, the Riverside County Farm Bureau submit-
ted its delisting petition in April of 1995. Let me quickly recount
to you what has happened, or probably more appropriately what
has not happened since then. In March 1995, you remember, Sec-
retary Babbitt announced his ten-point reform initiatives. Included
are aspects for scientific peer review and a commitment to greater
responsiveness by the agency.

On April 26 we submitted our petition, and on May 12 I hand
delivered a foot-high packet of documents, that were largely ob-
tained from the Service, to the Carlsbad office of the Service. On
August 1 we inquired about the status of the petition, indicating
that they were behind on their 90-day finding obligation, and we
were informed from the Carlsbad supervisor that they would soon
be publishing a finding. The following day we were contacted by
the Service and told that they had never received the background
packet of scientific information that was from their own files.

On October 31, 1995, a cover letter signed by you, Chairman
Young, and Congressional representatives from our area, Calvert
and Bono, forwarded the petition on our behalf to the Fish and
Wildlife Service. October ’95 through April 96 the Fish and Wild-
life Service claimed that the moratorium did not allow them to
process delisting petitions.

On May 8, after the Federal budget was signed, Secretary Bab-
bitt appeared in Riverside at a press conference to sign the HCP
for the k-rat. After his remarks, I was able to remind him of his
reform initiatives and the lack of compliance by the agency and
asked whether he could provide an estimate as to when the Service
might provide us with a 90-day finding. He was very irritated in
his response and said that I should contact my Congressman ask-
ing for more money for the ESA and said that there was absolutely
money for listings, but absolutely no money for delistings. When I
informed him that I had the opinion that the Endangered Species
Act treated the processes equally, he got very irritated and stormed
away from me.

The Secretary’s reluctance to process delisting petitions is not
only, in my opinion, contrary to the law, it is also bad policy. After
all, the whole point of the Endangered Species Act is to list a spe-
cies in trouble, get it recovered and then delist it.

When the public loses confidence in the enforcement of laws by
seeing one portion enforced unfairly over another, they begin to
mistrust the application of the whole law. What is happening in
Riverside County is property owners are actively working their
lands, disking, dragging, whatever it takes to make sure no species
that might even be remotely sensitive takes up residence on their
land. They are not doing this out of hostility to the species, but in
self preservation. The presence of a listed species on private land
has come to mean financial ruin and possibly the loss of one’s live-
lihood. These reactions show that the Endangered Species Act is a
complete failure.

The Secretary’s priorities, rather than showing that the Act is
workable and does not need reform, show that—coupled with these
reactions and by private landowners to the law, show that it must
be totally reworked and rethought before it can be successful. What
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is needed is an Act that conserves species by allowing and encour-
aging landowners to be good stewards.

It should be an Act that is so simple to be immune from the bu-
reaucratic evils that so often do not become apparent until years
after the bill has left Congress and becomes law. In order to have
an Act in which agencies can no longer twist, ignore, subvert and
use both the scientific evidence and the statutory processes to fur-
ther a political or ideological agenda, it must be a law that is sim-
ple, incentive based, and non-regulatory.

Our experience has shown us that, given the regulatory power
and the wide latitude of “discretion” by the courts, the agencies will
be sure to abuse and ignore the intent of Congress to make a law
that is successful for both conservation of wildlife, and upholds the
rights and freedoms of the people it affects.

In conclusion, while it has been a few days since I have seen the
Federal Register, which, incidentally, arrives on my doorstep
every morning, like all the rest of the regulated public, I don’t
think the Service has provided a 90-day finding yet, after having
our petition for over 425 days.

Thank you.

[Statement of Dennis Hollingsworth may be found at end of hear-
ing.]

Mr. PoMBO. Thank you. Mrs. Chenoweth.

Mrs. CHENOWETH. Thank you, Mr. Chairman. And I take full re-
sponsibility for being the person that the Chairman was referring
to that made the comment about the brown tree snake. I do want
you to know that today Senator Murkowski is holding some hear-
ings in the Senate with regards to what is going on in Guam, and
apparently because the Federal Fish and Wildlife Service have not
made a distinction between how it protects species where they cur-
rently exist and the use of singles species—single uses for a species
where they would be preserved in their potential habitat—it has
caused a great deal of problem in that the brown tree snake is the
cause of the single use of the land in Guam at the Anderson Air
Force Base which prevents the families of the Aguero [ph] families,
the Castro families, and the Artirio [ph] families from even
accessing their private properties. So maybe technically the snake
has not been listed, however it is managed as being listed in that
it prevents people from using their—having access to their own pri-
vate property.

And I appreciate you, Mr. Chairman, for demanding accuracy in
the Committee, and so I also wanted to take this time to be accu-
rate in my own statements. So thank you.

Mr. Glitzenstein, your testimony was so well presented. I thank
you for that. And I wanted to know what your philosophical view
was with regards to .the Kkilling of any animal for any human pur-
pose.

Mr. GLITZENSTEIN. Well, I don’t know if I made this clear at the
outset, but I just want you to understand that I represent a range
of different kinds of organizations. I mean, I am happy to answer
that personally, but I will not be speaking on behalf of the Fund
for Animals because I don’t work for the Fund for Animals. I have
my own law firm, it is a public interest law firm. We represent ev-
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erybody from animal welfare groups to environmental groups to
journalists.

So I just want to make sure you don’t see what I am going to
say as in any way purporting to represent some general sense of
what the Fund for Animals would say. If you want to know that,
I think you should go to Heidi Prescott, who is the National Direc-
tor of the Fund for Animals, or Cleveland Amory, who is the Presi-
dent of that organization.

My personal view is that there are situations where this society
can take obvious steps to stop abuses of animals that we haven’t
taken yet. There are other situations which are far more com-
plicated. I think that as a society we would do best to address the
clear abuses that are going on today, things that we don’t need to
be doing and there is no societal interest in doing.

I mean, I will give you one example, an issue that my firm has
spent some time working on in the hunting arena, something called
canned hunts, which is a situation where people take an animal,
frequently an endangered species, put it in a small area—there has
been some incredibly graphic footage on the nightly news on some
of these things—an enclosure no larger than the size of this room,
release wild dogs, go and shoot that animal from point blank range
after it’s ripped to shreds by wild dogs.

Personally, I see no societal benefit in that kind of activity taking
place. My own view, and again that is all I can speak to, is that
we can do a lot in our society by stopping the abuse of animals in
situations where 98 percent of the public would agree we don’t
need to be doing that, and put off for another day those issues
which I think are the ones that, unfortunately, the press and a lot
of folks focus on, which are the more contentious ones like bio-
medical research, which in my own mind I am still thinking
through. I think we can wait for some of those issues and first get
at the obvious places where we don’t need to be treating animals
the way we do in a lot of situations. That is my own personal phi-
losophy.

Mrs. CHENOWETH. But even though you testified on behalf of the
Fund for Animals, you don’t know what their policy would be with
regards to the slaying of an animal for a human purpose?

Mr. GLITZENSTEIN. If you want me to say what the Fund for Ani-
mals position is, the Fund for Animals is essentially an anti-hunt-
ing organization. It does not believe in sport hunting. It was origi-
nally started, I think, largely with the philosophy that we should
extend legal protections to animals. It largely works on wildlife-re-
lated issues. It does not, as I understand it, generally take a stand,
at least in the same kind of public way, on a host of other issues.
But it believes in protecting animals and protecting wildlife, and
that is its philosophy.

Mrs. CHENOWETH. I see. I asked that question because last week-
end as I was leaving to go back to Idaho I met the man who is the
AIDS activist who received a transplant from a baboon, and I was
amazed to see him. He looks terrific. His color is good. His skin
aura is very good, and yet he said that the animal rights activists
were marching and shouting against him for having received the
organ of a baboon. And I just, you know, I think that is a break-
through. And I just wondered where your organization stood there,
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because I think there are certainly times when we—animals can
benefit humankind, even people who like a good pheasant dinner.
I certainly do.

Mr. GLITZENSTEIN. And I think everybody obviously has different
views on those subjects. I should say I have represented AIDS ac-
tivists, people with AIDS in various contexts as well, so I would be
the last person to say I am not sympathetic to the plight of that
individual. Again, I think it is unfortunate that as a society right
now when we come to these kinds of issues, how should we treat
animals, we tend to focus on the ones that are the sexiest news sto-
ries. And there are a lot of ways we can treat animals better that
I think 98 percent of the public would agree with before we get to
what do we do with somebody with AIDS. There are going to be
people on the extreme fringes of both sides of that debate. And my
own personal view and my recommendation, and I can’t speak for
the organization on that issue, because that is not what I am here
for, is that our society should focus on the issues where we can get
general consensus on how to treat animals before we get to some
of these more difficult problems that you may be talking about.

Mrs. CHENOWETH. Thank you. And, Mr. Chairman, I just wanted
to ask Mr. Hollingsworth one quick question if I might.

Mr. Hollingsworth, you have been—you come from an area where
the Fish and Wildlife Service has introduced programs under the
Section 10J program.

Mr. HOLLINGSWORTH. Yes, 10A.

Mrs. CHENOWETH. 10A?

Mr. HOLLINGSWORTH. Yes.

Mrs. CHENOWETH. OK, thank you. How has that worked down in
your area?

Mr. HOLLINGSWORTH. Well, in our opinion it has been a disaster.
It was sold to the public as a solution for the listing of the Ste-
phens’ kangaroo rat that would provide a balance of allowing peo-
ple to move ahead with the use of their lands if they had economic
plans, and in the end after the Section 10A permit was signed,
which creates a habitat conservation plan, the public was told that
these reserves encompassed in the plan would be self contained,
that there would be no more costs to the local area on this other
than management of those lands, and there would be no more im-
pacts on private property outside of those reserves.

What we got, however, after six years of what was supposed to
be a two-year interim program, was a plan that cost our local coun-
ty over $126 million all from our county, according to a letter from
our Board of Supervisors to our Congressional representatives, and
cost the private sector over $30 million just in mitigation fees
alone, not nearly a dime of which has come from the Federal Gov-
ernment to help implement this program. But we also got in that
plan an HCP that has reserves that have buffer areas, impacts on
private property to the value and the use of those, downzoning pri-
vate property without compensation around these reserves, and an
ongoing acquisition program of lands that throws a cloud over
everybody’s property near these reserves as to what may happen
down the road with their uses and their marketability.

People are just left in limbo, and I think the public was sold a
bill of goods on what would happen with this HCP.
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In fact, I think the HCP is not the way to go, because it simply
intensified all these affects that come from the listing, because if
your property is an area that—like, for example, we had the study
areas that caused all the problems with the fire and the
Domenigonis being stopped from farming. The rest of the property
owners know about that and they know that they are targeted and
they then want to make-darn sure that there is absolutely no rea-
son that they could be stopped and so they make sure that there
is no habitat for endangered species on their property. And so it
is a terrible, perverse incentive that is focused by these plans.

Mrs. CHENOWETH. Mr. Hollingsworth, in Idaho the Service is
working with some of our people in Northern Idaho to bring the
grizzly bear in under a Section 10A plan, and they have been
told—they being some of my constituents in Northern Idaho, that
this is the first time that this kind of plan has been proposed.
Weren't you told similar things?

Mr. HOLLINGSWORTH. Well, we were told that we were certainly
one of the first HCPs, but the major difference between the kan-
garoo rat and the grizzly bear is they didn't need any reintroduc-
tion, as I pointed out in my testimony. I think we uncovered that
these kangaroo rats are certainly very plentiful. In fact, there are
probably too many of them, but we were told that our HCP was
probably at that time one of the largest and most complicated to
ever be attempted under the Endangered Species Act. And I think
its experience has proved—and as much as other areas, particu-
larly in California, say that they are not going to repeat the mis-
takes that were made in Riverside County with the k-rat HCP, but
I think that experience has proved that Section 10A and the HCP
process were not designed for giant regional plans with thousands
of landowners of large and small sizes. They were designed for an
individual landowner who had a problem who was going to do a de-
velopment activity where he could afford to dedicate part of his
property over for conservation of these species without a giant eco-
nomic impact.

Mfls. CHENOWETH. I appreciate your answer. Thank you very
much.

Mr. HOLLINGSWORTH. Thank you.

Mr. PoMBO. Thank you. Mr. Paulson, in your testimony you
talked about the fact that there was a second study that was not
included or was not paid attention to. Can you elaborate on that?

Mr. PAULSON. Yes. Before I elaborate on that, I just want to
make one point to Congressman Chenoweth, and that is the gen-
eral counsel that tried to answer your question regarding standing.
In Williamson County, Texas, county commissioners filed a suit in
court regarding economic harm, regarding a delisting petition, and
the position of the Justice Department was that they did not have
standing and the county commissioners lost that particular lawsuit
because of that. So I am curious as to the inability of the counsel
to not tell you about their position in court regarding the
Williamson County lawsuit.

I will go back to the question at hand. Dr. Robert Benson is a
very esteemed physicist and birder who deals with noise and its
impact on environment. Dr. Benson was commissioned by Fish and
Wildlife through the Section 6 money to go out and ground truth
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the assumptions by Wahl. Wahl had made these assumptions that
habitat was being eliminated in Texas over a period of time and
the reason for that loss. He also made the assumption that frag-
mentation of larger patches of habitat down to smaller, less then
50 hectares let us say, patches would allow the warblers to occupy
those particular patches of habitat. So when Wahl made his as-
sumption on the amount of habitat that was actually out in Texas,
he eliminated all patches less than what is 50 hectares, basically
123.5 acres. Through this assumption he was able to minimize the
amount of habitat that was out there in his assessment.

Benson, in his ground truthing, was able to find birds in 10 to
15 acres, patches of land, calling into question Wakl’s assumption.
And if you take the 123.5, or the 50 hectares, down to, say, just
a 50 acre assumption of what would be an occupied warbler habi-
tat, then take the estimates of what Wahl did as far as numbers
of bird per acre, you would increase the population estimates for
warblers from four to 16,000 nesting pair to as high as 36 to 50,000
nesting pair. Changing that one assumption through actual ground
truthing could recover the species. A

Dr. Benson turned that information in in May of 1990. That is
when the warbler was emergency listed. In late November of 1990,
that information came into my possession, and nobody in the im-
pacted community knew about it at all. It actually came about
when a commissioner from the Texas Parks and Wildlife Depart-
ment at a commission meeting asked the head of the Nature Con-
servancy if he was aware of the second status report for the Gold-
en-cheeked warbler. He said he was aware of that report. Up until
that time, no one in the impacted community had even heard about
the study.

Mr. POMBO. It is your opinion that this second study was ignored
by Fish and Wildlife, that it was not used?

Mr. PAULSON. It is still in draft form and I am told by Fish and
Wildlife that it is not used today, even though Fish and Wildlife
has changed the assumptions by Wahl—which describes minimum
patch size as 50 hectares—down to anywhere from 20 to 30 acres
if you are a landowner and you have the suitable habitat. And until
you prove otherwise, it is still occupied habitat. But they have not
readjusted any of their figures regarding habitat in total for the
range of the warbler.

Mr. PoMBoO. I am familiar with at least one parcel in that area
that was as small as 15 acres that was considered potential habi-
tat.

Mr. PAULSON. Yes.

Mr. PoMBoO. But you have a second study that may call into ques-
tion the science that was used on the original study, may call into
question whether or not—what the listing status of the Golden-
cheeked warbler should be. And it is your opinion and in every-
thing that you have been able to find, you can’t find anywhere
where Fish and Wildlife compared those two or used those two or
in a proper peer review fashion determined whether or not the first
study that they used had used legitimate scientific principles?

Mr. PAULSON. Well, this was interesting, because after that infor-
mation was released to the public, the individuals who were behind
the listing got together and peer reviewed Dr. Benson’s study. That
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critique was very venomous and vicious, and they went after him
in many different ways, leading Dr. Benson, who is a very good
scholar, to remark in his responses, and I can provide that informa-
tion at a later date, that he felt that there was a double standard
being applied in his information, which he believed was valid, sta-
tistically valid.

Mr. POMBO. You also stated that in the process that you were not
allowed to review the data that was presented until the listing ac-
tually happened.

Mr. PAULSON. Well, what happened was—let me step back here
a second. This points out the problems with the listing process,
that the impacted parties are not allowed to really review this in-
formation. There is not a cooperation between the Service and the
landowners. Fish and Wildlife Service, from my memory of the
West, used to be very cooperative to landowners, used to assist
them in managing natural resources. It has only been in the last
few years that they have taken on an antagonistic type of behavior
to these landowners. It goes back to the problems that we face
here. If we were allowing the public to be aware of this information
and be able to review it, we would have good peer review. If we
would be allowed, then, to be inclusive in the problems prior to the
listing, we would have species that wouldn’t even get to the list.

So to answer your question specifically, yes, we were precluded
from reviewing that information prior to that. And even if our in-
formation had been reviewed, I believe it would fall on deaf ears.

Mr. PoMBO. Mr. Rivett, I am much more familiar with the proc-
ess that you have gone through with the fairy shrimp. You also had
other biological data that was, for lack of a better term, ignored by
Fish and Wildlife Service.

Mr. RIVETT. Yes, sir, that is correct. We had substantial data
that was produced by our own biologist and his firm, Sugnet and
Associates. In fact, he had put in a tremendous amount of work ac-
tually going out and surveying the various vernal pool populations
up and down the valley. In fact, a great deal of his information was
actually used, which is interesting, was actually used by the Serv-
ice to make the determination that a fifth species, called the
linderiella, would not be listed.

Now it was very hard for us to understand how the Service could
take that information and rely upon it as valid scientific data to
not list a species and then take a look at information developed the
exact same way with regard to the other four species and essen-
tially discard that information. It was discarded on the basis that
the estimates made were overestimates.

Sugnet surveyed over 3000 vernal pools up and down the State
and he came to some basic conclusions with regard to the popu-
lations. However, the final rule discounted those conclusions to a
very great extent but never told us why. It merely said that these
were overestimates of population and came back with the conclu-
sion that the reason why there weren’t nearly as many vernal pools
and as much habitat available is because Mr. Sugnet had not eval-
uated for vernal pool complexes. This was a terminology which
hadn’t been used before. And so essentially the Service reached the
conclusion that when you found one pool with maybe 800,000 spe-
cies, that didn’t necessarily mean that that was one habitat. You
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looked at other pools and they started combining pools. And by
combining pools here and pools there they came up with a very
small—well, it still wasn’t that small, but with a smaller popu-
lation. It is very creative.

We have looked carefully at the populations and at the locations
and the data points. And you find fairy shrimp basically every
place up and down the valley where there is free standing water.
And I am not being facetious when I say that. You can find fairy
shrimp in tire ruts. You find fairy shrimp in old, discarded tires.
You find fairy shrimp anyplace that there is an impermeable layer
of soil and the water stands waiting to evaporate.

I have shown this picture before. This is a picture of fairy shrimp
habitat. I wish you could see it, but it is a picture of an old drain-
age ditch with lots of discarded rubbish in it. And there is another
picture here of a similar location. There are four or five pages here,
which I could submit as well, which are fairy shrimp habitat.

[The information may be found at end of hearing.]

Mr. RivETT. The point to be made is that there are many exam-
ples of habitat within this 200 by 400-mile habitat range. They are
found every place. And unfortunately, as I indicated previously, it
became very clear that the purpose of the Service was not to really
identify where that habitat was, where the viable habitat was, and
whether there are threats to it, but was to control the land where
that habitat was found.

Certainly that is the experience that we had when we tried to
actually go out and do additional survey work and were met with
additional requirements with regard to our surveys to where they
became actually impossible to do. We were told that where we
wanted to do the survey work wasn’t going to help the Service
amend its listings, yet they wouldn’t tell us why where we were
doing the survey work wouldn’t help them. So we were basically
confused, and the Service refused to enlighten us.

Mr. PoMBO. Were you provided with all of the data that they
used to list it before it was listed?

Mr. RIvETT. We didn’t have everything. No, of course we didn’t
have everything. In fact, I am still trying to get everything through
FOIA requests at this point.

Mr. PoMBO. You still have not received all of the information?

Mr. RIVETT. We have received the record. We have received the
record that was utilized for the listing and for the final rule. We
have received that record. We received it in unorganized fashion,
but we have gone through that. We have received the record, but
there is a lot of additional information that has come forward since
the listing because of the consultation process itself. We would like
to get that information to augment our delisting petition. We have
had a very difficult time getting that information.

Mr. PoMBO. What were you told by the Service when you filed
the delisting petition? Were you told that they would look at it and
give you an answer?

Mr. RIVETT. Well, when we filed the delisting petition, the mora-
torium was in existence. We were told at that time that they would
look at it, but they couldn’t tell us when they would get back to
us with any kind of an answer. After that, we met with folks at
Interior. We also met with Deputy Secretary Garamendi, who es-
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sentially told us that nothing was going to happen, that it would
be illegal for any department personnel to even pick up the peti-
tion, so to speak, and do any work on it. He said our only recourse
was to lobby Congress for a full funding of the Act and then the
Service would be able to get to the delisting petition.-Of course,
that is not the case. Delisting has been placed as the very lowest
priority issue for the Service at this point.

Mr. PoMBO. Mr. Glitzenstein, in your prepared testimony, you
have one portion here that deals with peer review. And to para-
phrase what you have here, because I don’t want to read the whole
thing, but you say that it would unnecessarily slow down the proc-
ess to demand peer review on every listing. And I believe that that
is an accurate reflection of what you have here. Having heard your
fellow panelists talk about three specific issues where I believe that
if peer review had been used that we would not be talking about
this today, do you still feel that peer review is unnecessary?

Mr. GLITZENSTEIN. Well, again, I—just to be clear about my
point, I wasn’t saying that peer review is unnecessary in any par-
ticular instance. What I was addressing was a Congressional man-
date for peer review on each listing decision, which I think you
would actually have to consistently, I believe perhaps these gentle-
men would agree too, apply to delisting petitions as well.

Mr. PoMBO. I would insist it then as well.

mr. GLITZENSTEIN. Right. But that kind of Congressional man-
date, I don’t believe, is adequately supported by the entire experi-
ence with the listing process, that certainly the Fish and Wildlife
Service and the Interior Secretary should have the tools and per-
haps criteria could be established for when those tools would be ap-
plied through a regulatory system as to when there is the kind of
controversy that requires some additional peer review. But at the
same time, I think there are some decisions that you will look at
which are so clear that it makes no sense to say you must go and
get outside experts in, which is costly. We are all talking about sav-
ing money and this is not a free process. When you go out and you

et three outside experts from the National Academy of Sciences,
gring them to Washington, have them collaborate, that is a costly
process. There are some listing situations which are so clear that
to say that there has to be peer review in every situation—there
will be delisting petitions which are that clear as well—I would
submit, that a mandate for peer review would make no sense.

Let me give you an example. In our testimony we talked about
the Alabama sturgeon. This is a species which the Service said it
was not going to list, and I would submit on flagrantly political
grounds, because it was extinct, even though one of the members
of that species had been pulled out of the Alabama River a year
earlier. And six months after the decision that it was “extinct” an-
other Alabama sturgeon was pulled out of the same spot of the
same river. Now that species still isn’t protected. And I would sub-
mit under those circumstances to say we need peer review before
we decide whether that species is extinct just is not the kind of
Congressional micro management of the system which is in any-
one’s interest. I think encouraging peer review in appropriate cir-
cumstances makes sense, but as to requiring it across the board,
I stand by what I said there. I do not believe that a legislative
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mandate in every situation involving a listing decision is justified
by the entire experience with this program.

Mr. PoMBO. I would disagree with you. And so you understand
where I am coming from on this, I don’t know where the next fairy
shrimp or the Golden-cheeked warbler or the Stephens’ kangaroo
rat is, and the way that it currently operates, the Fish and Wildlife
Service claims that they do peer review of their decisions. That is
highly debateable in the scientific community. In fact, I talked to
a government scientist the other day who runs one of the agencies
who told me that peer review is in the eye of the beholder. You can
call it whatever you want, but there should be some criteria for
listing. But what the Service is capable of doing today is listing
something like the fairy shrimp with biological data that every sci-
entific magazine that is printed in this country would refuse to
print because it has not been peer reviewed, and yet we can list
it based on that same data, have the kind of social and economic
disruption that we have had because of that listing and have abso-
lutely no peer review and have absolutely no oversight whatsoever.
Now I will agree with you 100 percent that it is laughable to say
that these decisions aren’t political on both sides. They list stuff be-
cause it achieves their goal. The don’t list stuff because it would
hurt them. And I have had people in the Service tell me that deci-
sions were made not to list something because of a certain political
decision or political backlash that would occur because of that. And
I agree with you completely on that, but the only way around that
is to use good science. What we are doing right now cannot be
called good science.

Mr. GLITZENSTEIN. I think you make a good point, and just to
clarify again, Section 4 of the Act already says they are supposed
to base decisions on the best available biological data. So that is
an existing mandate and I think your point that peer review is in
the eye of the beholder is well taken. Certainly they have to go out
and look at the available scientific studies. I think you have to
make a distinction between looking at the available literature as
it currently exists and going through a new process of calling in
new scientists, sitting them down, saying “what do you think about
that literature.” So I think we do have to make some of those dis-
tinctions, but I fully agree that if the Service makes a decision
which is not supported by the science, it should be called on the
carpet for that, however it makes that decision. And I for one, for
example, think that folks whose economic interests are harmed by
a decision which is arbitrary or illegal should have the right to go
to court just like my folks do and make their case to the court. And
if they can demonstrate that in fact the decision is not biologically
supportable, they should get relief from the court. And I for one
would be perfectly happy to sit down and talk about any legislative
fixes that would make sure that we all get equal access to the
courts to make those cases, because judicial review is absolutely
vital to keeping a check on an agency, no matter whose ox is gored
by a particular decision.

Mr. PoMmBO. Well, I am glad to hear you say that, although I am
a little hesitant because I believe that you and every other attorney
in the audience would agree that everybody ought to be able to sue
whoever they want. I am glad to hear you say that.
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One question that I—and I realize I am way over time, but one
question that I do want to broach with you, and it goes along the
idea of good science. The lawsuit that said that they had to list 400
species over a period of time, and I believe that the settlement was
100 species a year that they had to list, where is the good science
in setting an arbitrary number of species that must be listed.

Mr. GLITZENSTEIN. Well, first of all, that is not precisely what
the settlement said, and I think this may help answer your ques-
tion. We did not say they had to list all those species. What we said
was that they had to take what they called their existing “can-
didate one” list, which are the candidates that the Fish and Wild-
life Service biologists themselves had said we believe that there is
probably sufficient evidence to list these species, and simply re-
quired, according to a biologically based priority system, that with-
in four years that they would make decisions on whether to move
forward with listing. And I should emphasize this point, because
actually over the course of the last four years 100 of those species—
actually I think it is more than 100. It is about 130 species as to
which they published decisions in the Federal Register that they
would not list. And I would submit that that reinforces the point
I was trying to make earlier. It is a good thing when the Service
says—I am not saying each and every one of those decisions I
would agree with—but for the Service to say these were candidates,
now we have decided they are not anymore, that that is good for
the folks out there who are sitting waiting to find out what the
Service would do, which the Federal Government is going to take
jurisdiction.

Mr. PoMBO. But on many of those, lawsuits were filed against
the agency for making the decision not to list.

Mr. GLITZENSTEIN. Actually, I think of those 135 or so, I don’t be-
lieve—I could be wrong about that—but I don’t believe that there
has been a legal challenge to any of those decisions not to list,
which is not to say there won’t be. Just like these gentlemen, and
the people whose interests they represent, if we don’t believe that
a particular decision on one of the species was supportable, I am
assuming you would agree that we should have every right to also
go to court and make our case on that species.

Mr. PoMBO. At this point would you not agree with me that
courts are playing too great a role in the listing decision?

Mr. GLITZENSTEIN. Well, I think it is unfortunate that courts are
playing the role they are. And in fact, that is exactly what our law-
suit was attempting to avoid. What we were attempting to say was
“let us get some agreement on an overall timeframe within which
the Service will make these decisions on a biological basis.” We
specifically incorporated the agency’s own priority biological system
and the Service could then use that in response to lawsuits to say,
“well, look, we are making progress in making decisions, we are
plowing through our backlog of species.” And I think what has hap-
pened now, unfortunately, is that because of the breakdown of this

rocess you have people running into court because they feel they
Eave no options available to them either with regard to listing or
delisting particular species. And I think all of us would probably
agree, if we could get to a point of consensus, to get back to a sys-
tem where they are making progress and making decisions on
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everybody’s petitions on a biological basis and that is really where
we should get to.

And I just want to reinforce the point that Mr. Rivett made that
a separate appropriation for delisting, I think, would be very wise.
And, I know that money is scarce and money is tight, but I think
one of the problems you have is you have the same people in
charge of making these new decisions to protect species that are
looking at recovery and looking at whether or not delisting of other
species is appropriate. And I think separating those out is really
one of the sensible ways of doing it, as long as you make sure that
enough money is being devoted to each of them.

Mr. PomBO. But I would point out to you that, you know, we
keep trying to segregate these issues. All of these different species
that these gentlemen are talking about were filed—were the result
of an action that was taken during—before Fish and Wildlife—be-
fore the moratorium was put in place, were all results of many
years before that happened. And, when the moratorium was put in
place, it was exactly because of issues like this that somebody said,
you have got to put a stop sign up here and revise the law so that
we don’t have to keep coming back and doing this. If we don’t re-
vise this law, this isn’t going to quit. The listing and delisting proc-
ess is going to become more and more politicized. And I don’t think
any of us want that, but that is exactly what is happening. It is
becoming more and more politicized with every decision to list or
not to list. The recent decision on the Red Lake frog in California,
that is listed as a threatened species and I read somewhere that
they estimated there were 350 of them left and it is listed as a
threatened species. And in one of his mud puddles he has 800,000
fairy shrimp and it is endangered and he has got over a million
acres of that. I mean, these decisions aren’t based on good science.
And, you know, regardless of what somebody can put together as
a report on how great the science is, I think it is all based on poli-
tics. And we have to change the law or else we are just going to
be back in here next year and the year after that. Mr. Hollings-
worth has been working on this for years. I mean, he has been
coming to see me for years on this and nothing happens.

Mrs. Chenoweth, did you have any follow-up questions?

Mrs. CHENOWETH. No, Mr. Chairman.

Mr. PoMBO. Well, I would like to thank you for having the pa-
tience and the stamina to hang with us here. I appreciate the testi-
mony and the answering of the questions and would tell you that
there may be further questions. I know the Chairman of the Com-
mittee was unable to be here, but he did have questions he wanted
to ask, so he will submit those to you in writing. And the record
will be held open on the hearing to give you sufficient time to an-
swer those questions. And if you would do that in a timely manner,
I would appreciate it. Thank you very much.

The hearing is adjourned.

[Whereupon, at 2:15 p.m., the Subcommittee was adjourned; and
the following was submitted for the record:]
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Mr. Chairman and Members,

Thank you for the opportunity to present my thoughts on the reauthorization
of the Endangered Species Act (ESA), in general and as it directly impacts the
Texas Panhandle. "As ecologists see it. the greatest threat to bio-diversity is the
success of one species, our own.” This statement was made by Stewart Pimm, an
ecologist at the University of Tennessee. 1 think it sums up in one sentence the
impossible situation that is created by continuing to enforce the ESA in its current
form.

As of 1996. some 962 domestic and 562 foreign species have been listed as
endangered or threatened. However. only 24 species or 1.6 percent have been de-
listed. If we continue adding species to the Endangered Species list with the
attendant restrictions on land use and critical habitat designation. we will paint
ourselves into on inescapable comer. The sad truth is our efforts at protecting
species and ultimately de-listing them has not kept pace with our ability to tind
new species to list.

Some experts project that total species listed will increase to over 3000 in
the coming years. If this occurs with no change in the law. the inevitable conflicts
that result from limits placed on land use that result from designation, or worse yet
designation of critical habitat. will expand at a comparable rate. The fact is our
government has neither the capability nor resources to enforce the ESA. 1 do not
believe the authors of the ESA couid have foreseen the explosion of listings and
proposed listings that has occurred. Therefore. Mr. Chairman. 1 applaud your
attempts to reform the ESA.

1
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As a legislator, 1 know that the answers to the issue this committee is
wrestling with lic somewhere between cnvironmental purism and absolute private
property rights. We simply have to inject an element of common sense into
reforming the ESA. I have attached a proposal developed by the Texas Parks and
Wildlife Department in conjunction with the Texas Department of Agriculture,
Farm Burcau. and Texas Wildlife Association. [ submit this thoughtful proposal
tor your consideration. In particular, I suggest the ESA should be changed to move
from individual species protection to more of a focus on habitats and ccosystems.
Priority for funds and other resources should be given to multi-species ecosystem
situations to maximize effectiveness. This will prove to be a more cost cffective
approach and, if done carefully, will provide for both conservation and sustainable
use of resources on private lands. Recovery plans should be written for clusters
of species and/or entire ecosystems.

One unique feature of this proposal wouid be the de-coupling of listing and
enforcement. The idea would be for U.S. Fish and Wildlife (USFW) to continue
the listing process based on solid peer review science while the states would be
responsible for developing recovery plans for these species, clusters of species, or
entire ecosystems. One of the central elements of the plan is that the states become
partners with the Federal Government in achieving the goals of the Act. This
element is sorely lacking under the existing ESA.

In addition to the proposal made by Texas Parks and Wildlife, I believe it
is critical that the re-authorized ESA mandate minimum scientific standards for
listing decisions and require that such decisions be peer reviewed by qualified
scientists. Under current law, the listing process can be initiated by a bored,
housewife in South Dakota or a sixth grade science project in South Texas.
Because of the enormous consequences of listing under current law, it has become
critically important that the process not be initiated unless there is a sound
scientific basis.

A final general comment I would make is that USFW in enforcing the ESA
does not appear to distinguish between species that are just plain rare, like the
Texas Blind Salamander, and those that once flourished, but are now substantially
diminished. Recognizing this fact could take some of the edge off the enforcement
of the ESA. 5

Among other areas of West Texas, I represent the Texas Panhandle in the
State Senate. My family has owned and operated a ranch on the Canadian River
North of Amarillo for four generations. During the last two years, USFW has
proposed two species be added to the Endangered Species list that inhabit our area,
In 1994, USFW proposed listing the Swift Fox. Then in 1995, the Arkansas River
Shiner was proposed for listing.

2
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One issue that immediately presents itself regarding these listings is the lack
of communication between USFW and comparable state agencies. The Texas Parks
and Wildlife Department learned of both of these proposed listings from reading
newspaper articles. Unbelievably, the Texas State Administrator for USFW
apparently leamed of the proposed listing of the Arkansas River Shiner from
newspapers rather than through communications within his agency. More over,
USFW never looked at any state data before publishing the proposed listing. Even
more importantly, they did not seek any state data after the species were proposed
for listing other than in the required public hearings held in the area.

Both of the proposed listings sent shock waves through the Texas Panhandle.
The mere proposal for listing had immediate negative impact on farm and ranch
real estate values. Some 400 Panhandle residents showed up at a public hearing
in late January of 1995 regarding the proposed listing of the Arkansas River Shiner.
There was not one person who spoke in favor of the listing, For farmers and
ranchers in the Texas Panhandle there is no apparent upside for listing a species.
The only consequences of listing a species are negative. It was fear of land and
water use limitation that drove so many people to attend the meeting.

The proposed listing of the Arkansas River Shiner provides a great example
why people across America are frustrated with the ESA and its enforcement. The
materials clearly indicate that there is a thriving population of Arkansas River
Shiners in the Pecos River in New Mexico. However, USFW chooses to ignore
this population since they are not indigenous to the Pecos River and, in fact, were
stocked there some 25 years ago. Even more incredible, USFW scientists have
proposed elimination of the Arkansas River Shiner in the Pecos River because of
potential damage they are causing to another Shiner species, the Red River Shiner.

While the Arkansas River Shiner and the Red River Shiner may in fact be
different species, even trained scientists have a hard time telling them apart. It is
this type of scientific hair splitting, that carries with it huge risks of land use
limitation, that causes additional frustration on the part of those who are saddled
with the application of this act.

One of the lessons we have leamed in Texas is that a terrestrial endangered
species is bad, but an aquatic endangered species is even worse. The land use
restrictions associated with the terrestrial endangered species are difficult and
cumbersome. If one is unfortunate enough to have land that is designated critical
habitat, the land use restrictions can become insurmountable. With an aquatic
endangered species, there is an additional and potentially more critical downside
risk. That is in order to protect the species USFW may decide landowners must
limit there use of surface and ground water. This can have devastating impacts on
the landowner.

3
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With regard to the Arkansas River Shiner, USFW has suggested that
a recovery plan may require limitation on pumping of water from the Ogallala
Aquifer. This aquifer is literally the life blood of production agriculture in the
Panhandle. Limitations on pumping could take some farm land and reduce its
value by 80 percent. This is why people shudder when you even mention the
potential of an aquatic endangered species in their area.

The Swift Fox was not listed as an endangered because Texas and its
neighboring states opposed the listing. Rather the department allowed the states
to create an interstate Swift Fox conservation strategy instead of adding the species
to the list. Texas Parks and Wildlife officials play a key role in this interstate
group and are optimistic about preservation plans for the Swift Fox.

The proposed listing for the Arkansas River Shiner was interrupted by the
Congressional moratorium on new listings. Now that this moratorium has been
lifted we are once again in jeopardy of having this species listed. The people of
the Texas Panhandle were very hopeful that Congress could rewrite the ESA during
this moratorium. That did not occur. My constituents and I urge you and your
colleagues to adopt common sense reforms to the ESA.

I know that this is a controversial issue that the leadership has pulled off the
radar screen at least for the time being. But the problems surrounding the
continuation of the ESA as written will only get worse. As a rancher who inherited
a ranch, I believe I have an obligation to leave it to my children in better condition
than I received it. Likewise we as Americans have a similar obligation for our
children and grandchildren. We’ll never be able to meet this obligation unless our
laws reflect good science and common sense.

Thank you very much for the opportunity to testify before you today.

TB/aed
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AMENDMENTS AND CHANGES TO THE

FEDERAL ENDANGERED SPECIES ACT -
A POSITION PAPER - JUNE 1995

INTRODUCTION

The goals of the federal Endangered Species Act (ESA) are worthy of support. However,
the issues and concerns raised about the ESA and its implementation in Texas and other states
make it clear improvements must be made if the original intent of the law is to be met. The debate
over reauthorization ranges from abolition of the ESA to proposing stronger provisions for it.

In response to the ongoing debate, the Texas agriculture community formed an informal
working group to suggest changes to the ESA. Members of this group represent Champion
International Corporation, Texas Agricultural Extension Service, Texas Department of Agriculture,
Texas Farm Bureau, Texas Logging Council, Texas Parks and Wildlife Department, Texas Sheep and
Goat Raisers’ Association, Texas and Southwestern Cattle Raisers’ Association, Texas Wildlife
Association and U.S. Natural Resources Conservation Service. The working group, representing
nongovernmental entities as well as state and federal agencies, has reached general agreement on
the principles and concepts embodied in this position paper.

These ideas reflect years of on-the-ground experience in dealing with the ESA, as well as
observations of what has — and has not — worked. Some of the ideas were derived from a simi-
lar document being prepared by the Western Governors’ Association. The principle that forms the
backdrop for these recommendations is as follows: i order to meet our conservation responsi-
bilities and serve the conservation demands of the public, government conservation agencies
must make conservation in rural communities and with private landowners easier. These
principles emphasize accountability, practicality and providing conservation setvices, rather than
emphasizing regulations. Regardless of its final form, any revision of the ESA should include con-
sideration of these ideas if the original intent of the ESA is to be realized.

LiSTING MORATORIUM

Congress is expected to consider a moratorium on the listing of species. A moratorium
will allow United States Fish and Wildlife Service (USFWS) biologists to return their focus to recov-
ery actions for species already listed but neglected because of limited resources, and would allow
for more considered debate about reauthorization. The USFWS has been mired in a court-mandated
process (listing) over the last several years that has, for the most part, yielded little positive con-
servation action for newly listed species and, because of the conflict generated, has eroded support
for the ESA's original intent. A listing moratorium would also allow people constructive reautho-
rization — a process within which the following ideas should be given careful consideration.

2
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STATEMENT OF PURPOSE

Any ESA reauthorization requires a preamble that clearly states Congress’ intent to pro-
vide for and protect endangered species. It must be clear that the ESA is neither a tool for land use
control, a means to stop urban growth nor the principal tool to resolve other environmental issues.
Those issues must be addressed separately and on their own merit.

IMPORTANCE OF STATE PROGRAMS

ESA revisions must recognize the states’ preeminent authority over fish, wildlife and
plants within their trust responsibilities. For candidate and listed species, states must be able to
choose to assume responsibility, or at least full partnership, with implementation of the Act. States
should be provided full funding to participate in all aspects of the ESA. Additionally, the Secretary
of the Interior must be able to suspend consequences of a listing decision when states develop con-
servation plans to protect species and their habitat. When states choose to assume ESA responsibili-
ty, the decoupling principle (described later) would allow states similar latitude to determine nec-
essary conservation action. The importance of state involvement in other aspects of the ESA is pre-
sented in other parts of this document.

FACA Constraints

All ESA related actions to list or delist species, develop recovery plans, engage in Section
7 consultations and Section 10 planning should be exempted from Federal Advisory Committee Act
(FACA) and require consultation with the state wildlife agency. FACA has been both an impediment
and an excuse for not involving states in decision-making processes of the ESA.

Funding State Assumption of ESA Activities

Federal funding should be provided to states that assume a greater role under the Act.
States should receive approximately the same amount that the USFWS would have received for the
same services. Federal appropriations, including those associated with Section 6 of the Act, should
be distributed to these states in the form of block grants. The Land and Water Conservation Fund
could provide additional funds to the states for landowner incentives and species recovery.

PRIVATE LANDOWNER RIGHTS

One of the most important factors impeding progress in understanding the true status,
and therefore potential for delisting, of species in Texas, is rural landowners’ fear of sharing infor-
mation with government agencies. This fear is based on the presumption that the data will be used
to regulate their land use practices and, therefore, compromise property rights. If the following
suggestions concerning incentives, technical assistance and regulations are guaranteed through
reauthorization of the Act, perhaps this fear would be diminished. It may, however, be necessary to

3
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pass additional legjslation that =ould protect landowners from the use of data gathered from their
land to prosecute them for violations of the Act. It should be a part of the ESA that biologists shall
not enter private land to gather information concerning rare species without the landowner's con-
sent. Each landowner should be able to easily access and challenge data on rare species obtained
from his/her property. The importance of protecting property rights and providing for meaningful
input from landowners in other aspedts of the ESA is presented in other sections of this document,

Private landowner and local community involvement is now recognized worldwide as an
essential component of success in conservation, Nowhere in the world is this more crucial than in
rural Texas. In order to be actively involved, landowners and local communities should be empow-
ered with accurate, accessible information and practical conservation tools, which will facilitate
combining technical information and political judgment to achieve desired conservation and social
goals, That is the best and most effective way to assure both conservation and property rights.

RuURAL LANDOWNER INCENTIVES

There must be positive incentives and simple procedures to increase the participation of
rural landowners in protecting endangered species. Possible incentives include three main cate-
gories: tax incentives, farm programs and technical assistance.

Tax Incentives

One of the most effective ways to improve conservation would be to offer ESA inheritance
and income tax breaks for landowners who make a commitment to conserve endangered
resources, make efforts to conserve rare species to avoid the need to list them, maintain land as
native habitat or create habitat for rare species. Inheritance tax laws should be changed to prevent
the often necessary fragmentation of farms and ranches, and therefore habitat, to meet tax
demands. Short term incentives, such as cash payments, rents or income tax deductions are subject
to annual budget constraints, but may be an effective incentive for smaller landowners. These tax
changes would be insignificant within the context of the overall federal budget and would shift the
financial burden for conserving rare species, which are in the public trust, from the individual
landowner to a broader public base of conservation supporters. Inheritance tax relief would result
in better long-term species and habitat management and would change private landowners’ atti-
tudes toward endangered species in general.

Farm Programs

Changes in farm programs could allow for the opportunity and funds to conserve habitat.
The Conservation Reserve Program is one example in which the creation or restoration of rare
species habitat could be a priority while still meeting the program’s original goals at no additional
cost.
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Technical Assistance

While most people think only of the programs meationed above when considering the
role of incentives in the ESA, it is not so limited. Technical assistance, in the form of information
and education, is also a powerful inceative to promote conservation. The vast majority of people,
especially those from rural and agricultural backgrounds, want to support conservation but simply
do not know what they need to do. As an example of how technical assistance can serve land-
owners consider a program whereby landowners voluntarily request a rare species review of their
property to gain information on current management and its effect on endangered species.
Recommendations and discussions would remain privileged information and landowners could not
be prosecuted. If this silent majority could be motivated through education, it would be the most
effective conservation strategy by far. Mechanisms must be developed and incorporated into the
ESA to foster this objective. -

acilitati 0

Several specific sections of the ESA should be modified to better promote conservation
through cooperation with private landowners. Expansion of Section 6 programs, cooperative efforts
with state agencies and programs like the Agricultural Extension Service must be pursued and
enhanced. Sections 10 and 4 of the Act need to be amended (or their implementations changed)
and funds redirected to promote, not just permit, these planning activities. The ESA needs to
empower states to facilitate the development of conservation planning efforts by local communities.
This would lead to more effective conservation on private lands where most of the rare resources
have been conserved because it will be the landowners themselves who initiate and guide the
process. There must be more options than just a Section 10a permit or Section 7 consultation to
allow for incidental take.

There should be additional options directed at rural and agricultural landowners who
wish to work together or individually to meet ESA requirements. These landowners need more
diverse and accessible tools than those now in the ESA. Modified versions of Habitat Conservation
Plans, conservation easements, conservation laws and wildlife management plans should be devel-
oped. New tools like Cooperative Conservation Plans or Agricultural Conservation Plans have been
proposed as such tools and should be pursued as a means of simplifying conservation on agricul-
turally dominated landscapes. Market-based opportunities like the Transferable Endangered
Species Certificates and Transferable Habitat Certificates should be promoted as additional practical
solutions.

Landowners who enter into wildlife management plans to enhance and restore habitat
and ecosystem functions on their land should be exempt from future ESA restrictions if they need to
return the land to its previous state of production or its prior condition. This process would be
similar to that currently used for wetlands under a nationwide 27 permit issued by the Army Corps
of Engineers.

5
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USFWS does not have the resources to adequately assist in developing such options. State
fish and game agencies do, especially in partnership with the Agricultural Extension Service and
Natural Resource Conservation Service. The USFWS need not duplicate such efforts, only fund and
empower already existing and functional organizations to achieve the goals of the Act. Provisions to
support this expanded state role should be included in reauthorization of the Act.

HABITAT/ECOSYSTEM APPROACH

The Act’s focus should be changed from individual species protection to a broader focus
on habitats and ecosystems. Priority for funds and other resources should be given to multi-
species/ecosystem situations to maximize effectiveness. This will be more cost-effective and, if done
carefully, provide for both conservation and sustainable use of resources on private lands.
Recovery plans (see below) should be written for clusters of species and/or entire ecosystems.
Planners, however, need to recognize the realities of political and private landowner boundaries in
their planning efforts.

PROACTIVE APPROACH

A habitat/ecosystem approach also will provide preventive management for some species
before they start to decline. The Act should also be changed so that a greater, but nonregulatory,
emphasis can be placed on species, such as candidates for listing, before they become seriously
endangered. Incentives should allow states to take such positive actions. Proactive habitat planning
should be encouraged for entire ecosystems.

L1sTING, CONSERVATION PRIORITIES AND REGULATIONS

Listi

People are concerned about the current listing process because regulatory and economic
consequences hinge on the outcome of listing, financial and political realities influence the
process, and some listings appear unwarranted. The listing process should be “decoupled” from
the regulatory actions that are automatically invoked now. An initial proposal for a Decoupling
Principle, what it might include and how it would work is attached. The Act should be amended
so that the list is a tool to objectively inform the public about species perceived to be at various lev-
els of risk from a biological perspective. Being on the list should not guarantee the species any cer-
tain type of regulatory protection or funds for study or recovery. Biological information, including
status, distribution and threats is the only type of information that would be used to place or
remove species from this list. Consequently, biologists would be accountable for the data used to
place species on the list. This would decrease the incentive — perceived or real — to list or not
list species for reasons other than biology.

More rigorous listing standards placing a greater burden on the petitioner to use the best
verifiable science to propose a species for listing need to be developed. All petitions also would

6
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have to be exposed to an independent, objective, scientific peer review that would include partici-
pation by affected states. State determination on listing is presumed to be correct.

t f En

There is currently a great deal of disparity among species in the categories of endanger-
ment to which they are assigned. For instance, Mexican spotted owls are considered threatened
with about 900 pairs, whereas golden-cheeked warblers, with 4,000-17,000 pairs, and whooping
cranes, with about 150 individuals in the wild, are both endangered. The public is justifiably con-
cerned and confused. New categories of endangerment beyond threatened and endangered need
to be refined and standardized. New categories could include such names as extremely endan-
gered, endangered, threatened, sensitive and uncertain. Criteria for these categories should include
overall population size, taxonomic distinctiveness, distribution, certain ecological factors such as
reproductive potential and degrees of threat. The Act needs to clarify the relative importance of
conserving rare species, subspecies and distinct populations. These criteria would become the
basis for establishing categories for which levels of protection and funding would be developed.

Society must choose how to invest resources to assure conservation of rare species.
Acknowledging that we do not currently, nor will we in the foreseeable future, have enough funds
to recover all species simultaneously, decision-makers need to develop criteria that will facilitate
the hard conservation decisions that must be made. As currently implemented, there s little
accountability or uniformity in how these decisions are made. Decoupling regulations from listing
and moving the conservation decision-making responsibility to the state level are ways to assure
accountability and greater participation by stakeholders.

. States must have the opportunity to assume appropriate responsibility for implementing
the ESA. Federal funds would be provided to states according to a formula based on numbers of
listed species present in the state and their levels of endangerment, similar to the process used for
distributing Section 6 funds. Essentially, a block grant approach would be developed to facilitate
state assumption of ESA responsibilities within a set of federal guidelines.

Under the decoupling scenario, the USWFS, in consultation with states as described,
would make listing decisions and determine the category of endangerment for candidate species.
These decisions would be strictly based on biological issues. Responsibility for determining and
implementing conservation actions would fall to states if they choose to assume that responsibility.
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USFWS, in consultation with states, would establish broad guidelines for appropriate con-
servation action. Those guidelines would be based on levels of endangerment, multi-state and/or
international distribution of a species and related considerations. A state’s failure to take appropri-
ate conservation actions within those guidelines would affect federal funding to the state for ESA-
related activities, and where multi-state or international issues remain, initiate appropriate federal
action. .

Conservation actions, especially regulatory decisions, may be most efficiently handled if
they are 2 part of the recovery or conservation planning process that could be assumed by states.
Any regulatory action would be through state regulatory processes. This would make it easier to
determine and justify why regulations are required and other conservation tools were not adequate
to recover o stabilize populations. It would also increase accountability for such decisions.

Ongoing effective conservation efforts should be recognized and rewarded. For example,
if one state is effectively conserving a species that is imperiled in the rest of its range, then that
state’s population should be excluded from the application of federal regulations.

mparable Prohibitio nd i0) d

A number of perceived and real differences exist between how the federal government
(Section 7) and private citizens (Section 9) are treated with respect to take and jeopardy prohibi-
tions, the way potential impacts are addressed, and the time frames associated with processing
impact assessments. Section 10 of the Act, or its implementation, needs to be changed so that pri-
vate landowners are treated at least as promptly and fairly as are federal entities that may impact a
rare species.

Exempting Minor Vjolations

Strategies that rely more on incentives and cooperative and voluntary efforts and less on
regulations are preferred and more effective. The Act needs to be modified to prohibit penalizing,
as determined by the state and federal agencies, minor or de minimis violations of the ESA, such
as the incidental take of a few individuals of all but the most seriously endangered species in the
ordinary course of otherwise lawful activities. This would be similar to California Senate Bill No.
1549 that was introduced in February 1994. Penalties under the Act would then be reserved for
more flagrant and serious violations.

RECOVERY AND - CONSERVATION PLANNING

State and local conservation agreements should be promoted as an alternative to federal
regulations in all or parts of a species’ range. Recovery plans need to become much more practi-
cal, acknowledging biological, fiscal and social realities. They need to be directed more at manage-
ment activities that apply toward actual recovery. In order to produce these plans, recovery teams

8
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should always be formed and should include economists, landowners and representatives from
state agencies, as well as biological experts. Recovery plans must present specific recovery criteria
that would initiate down-listing. Down-listing should begin within 120 days after the criteria are
met. Decisions about whether or not to designate critical habitat should be made in each recovery
plan.

“DowN AND DELISTING

Recovery and delisting efforts should be given at least as much attention and funding as
are given to the listing process. The Act should be modified so that the status of species is reviewed
periodically, and if mandated criteria are met, then the process of down-listing should be immedi-
ately triggered and proceed rapidly. Down-listing by state or geographic population should be made
easier, which would provide an extra incentive for private landowners to help recover species.
Federal regulations, if imposed, may be suspended by the Secretary of Interior in all or parts of 2
species range if state or local conservation agreements protect species and habitat.

DECOUPLING PRINCIPLE

Listing should be decoupled from the consequences of that action. Listing decisions
should be biologically-based and should use all of the best scientific knowledge available and pro-
vide for a peer review process. The development of a recovery plan should incorporate all identifi-
able and necessary actions to conserve and recover the species. Socio-economic considerations
should be reviewed and factored into recovery action. Recovery plans should be developed within
a specific ime frame within an open process to include state agencies and affected parties.
Emergency listing procedures provide the Secretary of Interior 2 means to protect species between
the time of listing and plan development. The recovery plan embodies actions necessary to con-
serve the species and, upon adoption, invokes the full authority of the Act.

Explanatory Notes

1. Concerns about interim takings (between listing and recovery plan) could
be handled by emergency listing provisions if needed.

2. Critical habitat — part of recovery plan.

3. - Section 7 consultations required on listing, if necessary. The consultation
process being modified to include states.

4. Time between listing and recovery plan allows for the grouping of species
into ecosystem plans, provides time and notice to affected parties to partic-
ipate.
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5. The concept of a recovery plan would be greatly modified to include all
actions necessary to conserve species, including socio-economic impact
analysis, full record of input, etc. The recovery plan should be reoriented
to management action rather than its present research orientation. State
agencies and affected parties should be included on recovery teams.

6.  Issuing a recovery plan would become a record of decision. The Secretary
could also determine that a recovery plan not be prepared if circum-
stances do not warrant it. That decision should be made within a fixed
time period, as should the preparation of a recovery plan.

7. An alternative would be to establish a three-step process: Listing -
Assessment - Recovery Plan. The assessment would include points 4, 5, 6.

REAUTHORIZATION OF THE FEDERAL ENDANGERED SPECIES ACT:
Summary of the Position Paper

on e Approa

1. Focuses on the goal of protecting endangered species, rather than the
control of land use and urban growth.
2. Champions the rights and conservation importance of rural landowners.

3.  Emphasizes accountability, incentives and more local control.

4. Gives at least as much attention and funding to recovery and delisting
activities as to listing.

ion Ben

1.  Emphasizes greater voluntary involvement by landowners to achieve

conservation goals.
State Primacy

1. Recognizes preeminent state authority and provides for a greater state role

in the Act.

2. Allows states to develop unique conservation strategies that work for them.
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Private Landowner Rights

Guarantees landowner consent before data can be gathered from his/her
property.

Guarantees landowner ability to access and challenge data.

Guarantees landowners an dctive voice in determining the nature of con-
servation actions that affect them.

Requires changes so that landowners are treated at least as promptly and

fairly 2s are governmental entities.

L00peration Rather 1nan Keguiations

Promotes use of inheritance and income tax breaks as conservation incen-

. tives.

2. Supports use of existing farm programs to fund and support landowner
conservation efforts.

3. Empowers landowners and local communities with accurate accessible
conservation information and a full range of conservation options and
technical assistance,

4. Requires justification for using regulations rather than voluntary conserva-
tion actions.

5. . Regulations, if used, would be through state regulatory processes.

6.  Supports regulations that would be specific to conservation needs, rather
than broad based.

7.  Exempts minor regulations violations.

Greater Accountability
1.  Ensures that by decoupling regulations from listing:
a)  biologists are more accountable for which species are listed, and
b)  decision-makers are more accountable for which conservation
actions are used, including regulations.
Application of Better Science

1. Regquires refinement and standardization categories of endangerment.

2. Requires developing more rigorous listing standards.

3. Requires the use of the best verifiable science for listing and conservation
planning, : .

4. Requires petitions to be exposed to an independent, objective, scientific

peer review.

11
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16 U.S. C. 1531(b). It is longa!nnding
Service policy that highest priority be
given to those species believed to face
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iﬂln process. The Service will work
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in the judgment of the Service, woh.l& L more time to brlng to dm stage of final . Babbm. 73 F.3d 867 (9th Cir. '1595) N

e

divert from p g prompt Now that the moratorium is no longer in
rotection to those spocics the Service .-  The$4 million cumntly appmpmlad effect, and funds, albeit limited, are *::v.":
geheves tobein gmatesl nend of the is subsunuully less than what is needed available for this task, the Service must
of the Es i the current backlog of 243 decide how to best spend these funds to-

Act; " 53 pmpoud species. Bacause the fads carry out the purposes of the Act. The -

R

{3) Sound science, i g peer d in each final listing ° : rms of pending and threatened new
review, will form the foundation of each determination can vary widely, itis* litigation could complicate this task
and every listing action; and - -

(4) Public and p ipati “nverage oosls for each listing activity. This pendmg and threatened
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and Federal R
ﬂ?htgg ‘“??L:‘:fp‘:lmt::: ;?‘?h?d - completed. But processing may mke resources. Actions requested by
action ang are provided every - .. many t.honsanrls of dollars if addmonal laintiffs cover the entire spectrum of
opportunity to provide or p orpublic - - listing activities, from petitions to add
P ot ooy hearings are required. The . species to the list to requests to overturn
will be carefully evahmed and analyses rsquimd for critical habitat existing listings. Taken collectively,"
responded to. "« designations, for example, may require these pending and potential cases seek
. substantial dollars as well as time. different and sometimes diametrically
Actions Required To Restart the Listing Following completion of work bythe op‘Eosad results. -
Program Field Office, draft jonson i isting and any new

each package will be sent to the lawshits can divert considerable
Regmml Office for policy review and, if resources away from the Service's
Dependifig on efforts to conserve endangered species.

The resumption of an effective listing
program will require a variety of
actions. First, the budget interrupti

the mmaming steps that must be When the Service undertakes one-listing
demibedﬁhov’ xsqmrfa;;dnth&Semm to compalited the above dgsm’bed steps activity, it inevitably fmr?s agc;lllhar. In
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from mid-November 1995 through April f recommendations will  gim;
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:hm.m elpm:es.s 9 Thms ’:tsu:: ﬂ:o technical and policy review and priorities. *
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i 3 tte Shof oven will s brief review by the Department's Office 1o Pyt Priority Guidance and
e listing shutdown will requirea of Regulatory Affairs, review time in the rim ty
period of orderly or Wach: 1is Relationship to the'1983 Prionty

The Service estimates that it may days, “pad'“‘fﬂ?ﬂ;:sq::’ 300 50 Guldmce
require as much as 45 days to fully -~ necessary. Rules with critical habitat . ' In 1983 the Service ndopted *
reengage all listing personnel. Where also require review by the Office of guidelines to govern the assignment of
vacancies exist, steps are belng taken to Management and Budgat and will take  priorities to species under consideration
fill them. additional time to complete. for listing as endangered or threatened
As staif come back to the prognm. dl R under section 4 of the Endangered
llstl:ﬁ packages will be reviewed as. Pending Litigation - Species Act (48 FR 43098—43105;
quickly as possible to demrmine theu- . The Serviceis p lved in ber 21, 1983) The purpose of
rlomy ng to the cases in fedmi courtthat . those guidelines was to establish a
isting pnonty guidance reconfirmed involve proposed and final listings, rational system for allocating available
here, petition findings, and critical habitat appropriations to the highest priority
Upon completion of this iniunl nn'ie deslgmﬁons. As of April 1, 1996, species when adding species to the lists
the next step will be d e ' app ly 60 civil suits of endangered or threatened wildlife
facts involved in each pacl di d at the process of listing species and plants or reclassifying threatened
packages are in various states of " under the Act were pending against ~ species to endangered status. The
completeness, both as to substance and ~ Federal officials or agencies. As of April zn«m places greatest importance on
“to process. Some merely require a fuul 1,1896, | the Secretary of the Interior had  the immediacy and magnitude of
review to ensure that they z ly 300 Notices of * threats, but also factors in the lovel of
reflect the current situation, while - Intent to Sue (required under the Act - - - by assigning
others will requim axtensiva revision - before suit may be filed (see 16 U.S.C. ™ priority in descending order to o
the bi may *  §1540(g)), on which litigation has not  monotypic genera, full species, and
have since the proposal wes yet been, but could be filed at an timo mbspades for eqmvnlantly. distinc!
issued. Still other proposals were issued Many of these Notices of Intent eal ’
shortly before the funding interruption,  with the listing process. - " *the 1083 gu.idehnas do not establish
50 that requests for pub]ii slgrings orto During the moratorium on ﬁnal : ﬁnonues among different (ypes of
extend the comment peri; uldnot  listings and critical habitat designatior s, whi
be acted upon. As a result of this - that was in effect for nearly th " i d listings,
variety, final determinationsonthe =  months, the courts generall new pmposed hsnngs. aelmmgs or

pending proposed listings will move with the Service that it oou{d not legally reclassifications, petition findings, and
through the :i:mn atvery different ~  act to meet deadlines without & lawful critical habitat determinations. The

rates. Those that still require addressing source of funds. See, e.g., - . " backlog of proposed species created by
public r:& I Defense Center v.’ - the moratorium and the recent funding
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constraints prompted the Servlca to Summary of Interim Listing Prlnrny the following organizations—BMI ..
establish priorities among the various..  Guidance - Marketing and Marine Services Cor‘i
listing activities. -* 4 The main principl derlying the ;‘:m o m:: "mwmu?'

Accordingly, earlier !hh : bs ation of :
anticipation of facing 8 possible e ﬁ‘.ﬂ’m IstaTocus 1 Florida, I and Messe Bl
of the moratorium on final listingsand - - 3 ctions that will result in the g Glit in, Michael Sherwood, and
cri:.(clal hu:n;?t d;slgnul:o:lt but v;mh conservation benefit for the species in in:]l:ur; s?i‘ :oume’l I‘MLtha plaé:niﬁs
b imit unds availal e to clear 8 0 n the Fund for Animals v. Lujan, Civ.
:’33, the large b moét usgent need of theActs No. 92-800, D.D.C.

only listed species

of y
specios that had built up fn the interim, . rocajve the full conservation benefits

the Service published interim listing - - and substantive protections of the Act,
priority guidance in the Marh 11,1998 41,3 because the vast ‘majority of the
edition of the Federal Rezister (61 FR proposed species face high-magnitude
9351'9553) "‘d mhm!ed public threats to their continued survivai, the
ce decided to give highest priority

ofthe Knl'rim gulamea andall .

to - listing status of the 243 -
the comments, are included inthe - ° ouls!mIing proposed listings. Highest -
following sections.. * 2 riority actions were assigned to Tier 1,
The 1983 xuldehw propcrly st f west priority to Tier 5.

¥norities for the Service, under a fully- Tier 1—Emergency listings. Under

unded Section 4 program, for making  goction 4(b)(7) of the Act, the Secretary
expeditious progress in -dgll:r species  may list a species on an em basis
to the Lists of Endange (without the usual public notice and
Threatened Wildlife and Plants. Thay ) if an

are not, howevili. sufficient to deal with
the present bacl of proposed species.
ThePSorvxca davalo the Interim

exists that poses *'a significant risk to

the well-| boing of any species of fish or

wildlife or Yh ts. * * *' Generally, an
th

The comments from the Arizona
Department of Game & Fish expressed -
general tngpon for the interim priority
guidance, but recuinmended that
reclassifications and delistings should
receive higher prlorlty. perhnpt in Tier

20of lhc interim guidan Service
. the useful ré y relief .
that delistings or reclassifications can -

provide. The priority guidance provides
that to tha extent such nctions have been
d and hrough the
Regional offices, these actions will
proceed while the subject guidance is in
effect. However, generation of new
proposed delistings or reclassifications
cannot be ]ustlﬁ:xﬂn a time of extreme
budget constraints and while there is an
backlog of p d species
awaiting final determinations. T 8

:"u;'i? y",;“‘,’;}g'z?“,%‘;f‘gn:a"‘” e ;3;!};!:’?“ t mﬁg;mm';f@ Servico egrels that thelimited . -
provide a means to reconcile ﬁ::ﬂ . listing .ﬂ“u"y luu‘e‘:la Beions w‘&?' e ofnew Iutings b“ﬁ' o
el demni e wl s bl s ppopits g it T
'Sop::; cally.:uh‘atm;mﬁll doug::l::f' R :'::u‘:);" W; thlnu'l'ior 4 In;hest oxlty activities that were assigned to Tiers 3,
S A, e e e Lot

focus conservation benefits on those

es in greatest need, processi
xd rminations relative to the pen

highest and moot
final threats. For species with equal listing
priority assignments, the following

proposed listings should receive higher  types of actions will receive subsequent
priority than other actions required by pr?::ily—u:ung packages that cover
nﬂlon 4 (such as petition findings, new -multiple species; listing packages that
listings, reclassifications or .. can be quickly cleared {e.g., those with
dellsunp. and critical habitat - e few public comments m mw .
of al thll

priority gnldmoe is intended to oxphln have beer ding MM'
to the public (including litigants and ."x"x..g mmm' meeumg new
faf

selow.

The Marine Indns!noa Association of
Florida, Inc. (MIA) expressed a similar
concern about the lower priority of
delisting or nchuiﬁ%l;mcu?m.
responded to above. also

d that the
should not be used to *“rush new listings
thru” for species that are highly
scientifically controversial. In the
interim listing IEx-ﬂm-uy guidance, the
Service not at additional public
comment periods might be necessa:
befare rules can be ﬁnahndmhmm

_reviewing courts) precisely how the - i listing lpodes

Service believes it should use its limited E{ numuud-pthl:ab, and mlng
listing appropriations to maximum .. . petitions for mrmncy
sﬂoa(ourryouuhapurpo‘ll nho 11.»

listings for q)od facing -

information that must be wnluntad (Soe__

Tth-p-nm!of ndthn cclawumq,nnudommh; +-"81 Fed. Reg. at 9653, section entitled
mcmm of the Interior Sol! P “suun:P.gwlun Within Tier 2"). The -
ce will generally ask litigants ad.. pmpoud nn:lmmentlmn lmf Service will ensure that sound science,
the courts to dohﬂo this listing priority  delistings; pre and pme.uing including peer review, forms the
Near the end of fiscal year 1996, * administrative for peﬂdom. foundnmm for all lld.l dadslons
-s«ﬁnlwmmmm.mum Tier 5—Preparing and p i n%y
remaining listing backlog fiscal mﬁalh.ummmxuu end - w&mmm-.'
year 1997 budget ng or P i that final decisions on:
i ke S0l gl Snlaiogs o cicoine. 25%"‘&‘.“'“""“‘“&?:‘&’“"’"‘
necessary. For the reasons set out . ) Service to same
T L e T TR L T
cause e: % s Servi m wi
553(d) to make this guidance a!'fecllvo “" Interim Listing Priority Each p . proposal will
upon the date of publlcatlon in thn Comments on the interim listing, - be d to ensure it .
Federal “priority guidance were received from _.. current and accurate information.
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Where necessary, public. oommom ca
periods will be reopened. :
The attomeys lvpresenﬁng tlu Fund
For Animals (FFA) expréssed concern -
that they were not consulted prior to
release of the interim guidance, since it
will subs(nmmlly affect the Servxee s o+

of a court:
settlement agmement with FFA dealm;
with the g of species

B!

P
as lzndndntes for hshng under the Act. -+

1996 to oomplying wnh the Fund for

lable funds would be msumment

nn ember 30, 1996. Given the
tude of the bnd:logand the

hm ed funds itis
ighly unlikely that the Service will

com ete processing of all of the *
pending proposed listings within that

tlme Most of the outstanding pro ossd

listings are for species determins

face high-magnitude threats (pnonty 1-

6 under the 1983 listing priority

gmdellms) Once the backlog of

The FF.
concern tha\ the 3 aervme viniated section
4(h) of the Act by failing to pmvide

y for public con prior to
enactment of the priority guidance. ‘l'hn
FFA d that

species that face high-
ludupt::ats has beexn brought
under control, the Service will rescind
this guidance and return to a more
typicnl lm!)lemmuﬂon of section 4 that
also i of p

completion of all final ummhnm X
beginning new proposalsis contrary to
the settlement agreement and
inconsistent with sound admmnmhon
of the Act. The FFA also expi
concern that the Service has erected &
series of administrative hurdles that
unnecessarily slow the speed at which
speclas can be added to the list.

On the ob‘)ecuon to maklng dze -
interim gy ly,
the Service b it acted bl

&

listings, dullstinp. and ptomamg of

pe"ljha courl-appmved Settlement

Agreement in Fund for Animals v.

* Lujan, Civ. No. 92-800 (GAG) (D.D.C.,
Dec. 15, 1992) discussed by Glitzenstein
et a!. in their comments illustrates the

More important, if the Service were to
follow this course, it would be devoung :
no resources to final listing decisions on
the 243 species that have already been
proposed for listing. Being so close to
noeiving the full gmlechon of the Act,
these species would remain unprotected
under this course of action, while all the
Service’s effoits in the !icting process
would be bent toward dec:ding whether
to move candidate species closer to
proposed listing, where they receive

"some limited procedural protection (the

section 7 uirement, see 16

‘usc. 1536(!)(4)).51.\'::0& the full -

offered by ﬁnal llstmg. This course ol‘
action would also result in a still larger.
backlog of proposed specms awaiting
final action.

Pute lmle dm'erenlly, this one court-

PoLing re

ds. That the

* Service to resolve the conservation

status of 443 candidate species (enher

and responsibly in so doing, More
“importantly, although the Service
found, as stated in the interim guid

by the publication of a proposed listing
rule or the publication of & natice
stating reasons why listing is not

d) ber 30, 1996.

(see 61 FR 9651), that good cause
exlslad to maka the gmdanca eﬁomve
ately, it h

Resolution o¥lhnir status would require,’
for each species, publication of either a

and received comments from the public,
and has taken them into account and
responded to them now in confirming

isting rule or a notice stating
reasons why listing is not warranted.

the guidance. There was no

to implement the interim g

absent
modification, would defeat a primary
purpose of lifting the listing
moratorium. The Service is
recommending, therefore, that the
Department of Justice seek appropriate
relief from the courts to allow the
highssl pnonly ;fzmposed species to be
appropriate, added to
tho lists ofendnngered and threatened
wildlife and fplants. consistent with the

anyway, b
was essentially unfundednfnd the -
moratorium was not lifted until
President Clinton approved a waiver of -
the moratorium on April 26, 1896.

As discussed above, the limited
appropriated funds for listing

became severel;
mnslnmod the Service wns on u-nck to

now available are simply not sufficient
to allow the Service to meet all of its
immediate responsibilities under . -
Section 4 of the Act. Thus the Service ~
must make difficult decisions about .~
how best to allocate the limited fundl

In anticipation of this situation, the " "+
Servwo m:g:‘;lhe interim lining prlority

ngleemanl Tho Service hu pubhdwd
during the period covered by the
agreement, proposed lishng rules l‘ox
359 undidnm species.

- Despite this & , the Service is
now left with ollowing dilemma. If
it were to continue to expend money on

moving candidate species forward to the .

The agreement does not, of its own p'?m‘m' of this listing pﬁonty
terms, nquln final decisions on 8u
s P The FFA also expressed concern that
% 1o o lm""" s the pr “’:‘I‘ itin: tha Sorvws hnlomcted'ahwﬁesaf
ing species, full comp with at

the ml will not bring the full unnecessarily slow the speed at which
protectians of the Act to any s species can be added to the list. This

Up to the time the f“nd‘n8} the comment does not pertain to the subject
listing program matter of this notice, which deals with -

the relative priority of various listing -
activities undertaken by the Service,
rather than the procedures used to
accomplish those activities. .
Nevertheless, the Service reaffirms it

. will process decisions on proposed

species a3 expodltinusly as possible,
with

and
rocedural nqulumems nf Sscunn 4of
e Act. . - et

ve | d listing state in order to comply ~ The adminhmuvo “hurdles" noted

gubhmuon on March 11, 1998 ¢ ul e it with the settlement agreement, it would by the FFA consist of joint policy °
ad no idea when a full year . deplete the entire $4 million lisung statements issued by the National

appropriation might be enacted appropriation for fiscal Marine Fisheries Service and the Fish
(Congress having enacted several short- Pxoeul.lna of proposed mng mles . and Wildlife Service on July 1, 1994 (59
term Crs d this period) and the _ FR 34270-34275). Those joint pohcias
Service wanted to have a plan for ~ -+ umo.ndmumu Illnvolm = are aimed at ensuring that the Act
dealing with the situation Tréeew it subshnlhl research, status review, " - irement to use the “best a
would face when the was with State and loml scientific and commercial data” in the
lifted. C d in Cog and other i . decisi king process on petitions
to the interim guidance were considered parties, and cond g public heari and proposed listing rules, see 16 U.S.C.
and are addressed in this notice. - and peer review. 1533(b]. is met and that appropriate

Unless extended, the guidance is
effective until the end of this fiscal year

1f the Service were to devote its entire
budget for the remainder of fiscal year

. coordination occurs with State

conservation agencies and the public.
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Final thlng Priority Guidlnu

level of listing resources. The 1983 -
listing priorit guldohnes and this -

lmtng pmvldo llmilod eonnrvutlon

The Service has comidmd a
uidance wil plied at the
m’f‘f“.’nu(:;d P‘l::lm that m' %!uﬁum Reglomlpand local levels.” i ik it s,
e e Sarcl bes Md,d,o Given the werkload-basad allocation, - Mostof dinsg listings
appropriate. The Service) and the fact that the $4 million isnot =~ deal with species that
assign all activities other than . sufficient to mmpmg A magnitude threats, such that additional
smecgency listh ::%f:rn;l mow of prop 4 guidencels l:;io:gd to clarify the r;lﬁtwo
pending proposal i not te priorities wi 2. Proposed rules
decision is based on the mmy that the listings, the ?;;’&i:?m 11::‘3 pl:m 50‘““8 with taxa deemed to face
fiscal year 1996 o Sep!amlm' 30, 1996, " imminent, high-magnitude threats will
!nsumcicnl to ﬁxlfy dispense wnh tha " To scal bud; havs: the iighest piiority within Tier 2.
entire backlog of proposed species, nuch and uding iasues notsd above. The Service wil: promply review the
that “;; S°;‘l"i:l° is g;'“kz'lg’gr to the Service therefore adoptsthe . backlog of 243 PWd 8) and
any actions below Tier .
September 30, 1996, The Service adopts foll ﬁ“m:: prlorlly guldnnw
the revised “3‘“’8 priority guidance as . mull.i tiered approach that au?u !
final guidance for assigning relative " pojative priorities, on a descending~
priorities to listing actlons conducted.  bagis, 1o actions to be carried out under priori y assignmen
under section 4 of the Endangered « section 4 of the Act, The various types uccotdlngly 036 with the highest
Species Act, to remaln in effect until . of actions within each tier (such as new " listing priority will be processed first.
September 30, 1896, unless d d lis! . ?urlher priorlllze among the Tier 2
This guidance supplements, but does petition findi: otc.) will be ded nct}ons. proposed listings that cover
not "f’lm’ the current listing priority  royghly equal priority, but the 1883 multiple species will be
guidelines (48 FR 43098; September 21,  }jating priority guideli nu willbeused  based on the most urgent listing priority
1983), which are silent on the matterof ¢ ap) IYcable 'B:e of the species and multi-
rﬂoﬂu"“S among different types of- that this guidance is effod.wc until species packages will have priority over
isting activities. The terms ( September 30, 1996 (unless extended by single-species proposed rules with equal
guidance are effective only on the lisﬂns future notice) and the agency looks riority unlm the Service has reason to
priorities of the Service. Listing actions forward to returning to a more typical - Eolnevn that the single-species proposal -
un of the Dx rtme of Immg should be pmonuzg to avoid possible
e e e ”’,o,.d““"‘“" el where s propased ain for  Hgh
P! o tition findings; proj where a pro) ra
priorities established by that agency. ﬁm nclauiﬁcpuuom, or delistings; ™ priority species also includes other
Section 4(b)(1} of ““ Act requires the  and critical habitat determinations, afer species with lower listing priorities, the
Service to use the “best availsble. ., the backlogs have béen reduced. listing package will not be d
scientific and commercial information ) j N to deal only wlth the high prlort(y
to determine those species in need of Tier 1—Emergency Listing Actions

the Act's protections. It has beén long-

The Service will immediately process

Duo to unresolved questions or to the

standing Service policy that the order in ume listings for species that face  length of time since proposal, the
which species shoul CL d for - i y i under Sengilihm may dounnill)u that additional
Jisting is based primarily on the u;e emi llsting provisions of -- public comment or hearings are
immediacy and magnitude of the (hnnts “section 4%‘:)(7; of the Act and will necessary before issuing a final decision
they face. Given the large backlogof *  prepare a proposed listi: lmxnodm»ly for some Tier 2 actions. lf the listing
Pro species, thebacklogof © upon of the toemergency priorities are equal, proposed listings
pending petitions, and the listof = . }ist. The Service will screen all petitions 'dm can be quickly completed (based on
candidate species awaiting proposal, it and other status information it receives  factors such as few public comments to
Mﬂbocxﬂmmlyimg:::ntfm&o to di Ihn gency ) ddress or final decisions that were
g’:ﬁ] llo focus lté; on -ctiom . exsts. - .’ : " almost eomElm priot tothe . "
provide the greatest - ) — have higher p: orny
canservation benefits to imperiled' ;"i;rz— P“’“’""s Final Of8 0 than propossd rulu for species with
species in the most expeditious i Inmner. . Proposed Li "9' : "+ equivalent listing priorities that gtill
The Service will base decisions. - ... lnluulns s uinoxumivoworkwmm plete. |
the order in which s, Sarvic- foun that the vm with equwlhnt llmns
will be proposed or listed on 1983 - majority of the proposed faced - 'pnoﬁuumdthohmnp
listing priority guidelines and the" .. h h-magnitude threats. Service - . discussed being equal pu.od nguny
rloﬂlygzndmcﬂnthknotm . thnbnulngnmmsonmkmg mﬁmwaw,f" he ;
; onnloﬁ duigmhdvd!h ' wpﬂpﬂd podumnuul'l.m d sy B ﬂnt. iy
ice 8| wil pmvi o -4:' i .
s bility for benefits to those H«S—-Ald IO&«UMR’:’M:
ms-:ri‘ﬁndloammlmm . :poduthltmlnglumtmdonha e hﬂmp‘”)ﬁ‘m “"’m:’é’;
appropriation among
Offices based primarily onkmouuﬂ\m or final listings provide substantive -~ Petition "f ings, and Critical Habitat
of proposed and mndidate species for: E:oucﬂon. the Service is of the strong .~ Deslgnations - . .
which the Region has lief that lhh activity should uk. .+ ‘While the backlog of mndidm
responsibility. This amum dm umn ver new d listings, s has been reduced substantially
areas of the oounlry with the hl'rl! rochumutlom or delistings, poll(ion since 1992, the Service has determined
d findings, and critical hebitat - tlntllz: es warrant issuance of -
willmlvou which in to- istings. ThaAudinc_tnh

P

. prop
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Service to make "exp;d‘i'(ious W Rules and Findings Cummly Near Dated: May 10, 1996.- - ’
in adding new species to the lists and Completion .Mollie Beattie, . .
thereby necessitates steady work in ., The Headqunrten Office m" Director, Fish and Wildlife Service.
g the of & {FR Doc. 96-12243 Filed 5-15-06
ptly pmcassunydnnﬁnnlmlsstn 43 Fil 5—1 am)

candidate species. Tssuance of new =~
osed listings 4s the first formal stap
e regulatory process for listing &
species. However, this step provxdes
only limited conservation and

add species to or remove species from -
the lists, draft Empo’od listings or
delistings, dra

proposed o fina critical habitat

Py 1

the Service believes that issuance of
new proposed listings, even for species
facing imminent, high-ryzpitude
threats, should there:orc be afforded
lower priority so long as a large backlog
exists of proposed listings for spemos
facing high-magnitude “l..g’ .

The Service will conduct a

preliminary review of any y to

. finish up these acuonsb!hnt were
y

ions, and draft
notices lhul_wem in the Washington
Offics prior to the date of this notice but

R rould no! ke rt';essed because of the

or the
These m.ons ‘will require little
additional work to complete and the
Service believes it to be cost-effective to

i

4

list a species or change a

the fu

species to endangered status to Lt

ifan
exists or if the species would probably
be assigned a high listing priority upon
completion of a status mvxew If the
initial di
situation the action will be elevated to
Tier 1. The historical record on listing
petitions reveals that fewer than 25
percent of all petitions are found to
warrant listing.

Pmssmg reclassnﬁcahons and

regulalory mllef The Service regrets
that such activities must be accorded
‘Tier 3 priority due to the limited

i d number of
such actions is fewot than ten.

Notifying the Courts on Matters in
Litigation

The Service will assess the relative
priority of all section 4 petition and
rule-making activities that are the'
subject of active litigation using this
guidance and the 1983 listing priority
guidelines. In many cases, simply
identifying the tier in which an activity
falls will suffice to determine whether

- the Service will undertake that action

during the time this priority guidance is
in effect. The Service, through the Office
of the Solicitor, will then notify the

Ct
and the need to devote scarce funds to
carry out the overall pi ive purposes

Justice Ds of its priority
determinauon and request that

of the Act.

Designation of critical labitat
consumes large amounts of the Service's
listing appropriation and generally
provides only limited conservation
benefits beyond those achieved when &
species is listed as endangered or
threatened. Because critical habitat
protections apply only to Federal
actions, situations where designating
critical habitat provides additional .
protection beyond that provided by the
]eopardy prohibition of section 7 are
rare. It is critical during this period to
maximize the conservation benefit pf

relief be d from
each cfnsmct court to allow those species
with the highest biological priority to be’
addressed first. To the extent that the
courts do not defer to the Service's
priority guidance and the 1983 listing
priority guidelines, the Service will of
course comply with court orders despite
any conservation disruption that may -
result..

The Service will not elevate the
priority of proposed listings for species
simply because they are subjects of
active litigation. To do so would let

. litigants, rather than expert biological

judgments, control the setting of listing

every dollar - spent in the llsﬁng mwny
The y small

additional proteclmn that is gamed by
designating critical habitat for'species
that are already listed is greatly

pnormes The Regional Office with
such *

ponsibility for p
packages will need to d the

tition findings, draft - -

lu.momaw

DEPARTHENT OF COMMERGE

National Oceanlc and Atmospherlc
Administration

50 CFR Part 658
[1.D. 0508968] ’

Shrlmp Fighery of the Gulf of Mexlco' ]
Texas Closure . _ -

' AGENCY: National Marin Fxshenes

Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA},
Commerce.

ACTION: Adjustment of the beginning
date of the Téxas closure.

SUMMARY: NMFS announces an
adjustment of the beginning date of the
annual closure of the shrimp fishery in
the exclusive economic zone (EEZ) off
Texas. The closure is normally from
May 15 to July 15 each year. This year -
the closure will begin on June 1, 1996.
‘The Texas closure is intended to
prohibit the harvest of brown shrimp
during the major period of emigration
from Texas estuaries to the Gulf of
Mexico so the shrimp may reach a
larger, more valuable size and to prevent
the waste of, fbrown shrimp that would
ded in fishing op
because of their small size.

' EFFECTIVE DATE: The EEZ off Texas is

closed to trawl fishing from 30 minutes
after sunset, June 1, 1996, to 30 minutes
after sunset, July 15, 1996, unless the
latter date is changed through
notification in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Michael E. Justen, 813-570-5305.
SUPPLEMENTARY INFORMATION: The Gulf
of Mexico shrimp fishery is managed
under the Fishery Management Plan for
the Shrimp Fishery of the Gulf of
Mexico (FMP). The FMP was prepared
by the Gulf of Mexico Fishery

Council and is

relative priority of such cases based
upon this guidance and the 1983 llshng

outwolghad by provndmg lhe priority gmdellnas and furnish =~
7 and PP ion that can be
gto newly-list “specws1" the bmitted to the Courtto

Service will place higher priority on
addressing species that presently have
no protection under the Act rather than -
devoting limited resources to the

process of d critical

indicate where such species fall in the
overall priority scheme.
Authority

Tha authorlly for lhls notice is the "
Actof 1973, as -

habitat for species already p

iby
the Act. ..

amended 16 U.S.C. 1531 et seq.

-implemented by regulations at 50 CFR
. part 658 under the authority of the

Magnuson Fishery Conservatmn and
Management Act. The FMP -
implementing regulations at 50 CFR
658.26 describe the Texas closure and
ide for adj to the b

and ending dates by the Director,
Southeast Region, NMFS, under
specified criteria.

Biological data collected by the Texas
Parks and Wildlife Department indicate
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STATEMENT OF JOHN G. ROGERS; ACTING DIRECTOR, U.S. FISH AND
WILDLIFE SERVICE, BEFORE THE HOUSE RESOURCES COMMITTEE, REGARDING
THE LIFTING OF THE LISTING MORATORIUM

JUNE 25, 1996

Thank you, Mr. Chairman, for providing the Fish and Wildlife
Service the opportunity to provide testimony on the procedures
which the Service will follow as we restart the endangered
species listing program. I emphasize that my testimony reflects
onl& the Fish and Wildlife Service’s efforts to restart the

endangefed species listing program.

During the last three years, the U.S. Fish and Wildlife Service
has been striving to implement the Endangered Species Act to
conserve species, recognize the rights and concerns of property
owners and achieve the greatest conservation benefits in the most
cost effective manner. This has been a challenging goal,
‘especially in light of the extreme budgetafy constraints and the
imposition of a moratorium on final listing decisions and
designations of critical habitat. It has been made even more
challenging by the highly litigious naturebof this issue: the
Service is currently faced with several hundred Notices of Intent
to Sue, as well as 159 lawsuits filed against the Service on

endangered species issues.

The Service has continued its efforts to improve the

implementation of the ESA:
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- The number of Habitat Conservation Plans approved and
under development has dramatically increased. 1In 1992, 14
HCPs had been approved. By the first of March 1996, 141 had
been approved and 300 more are in the works;

- We are seeing incredible enthusiasm from private
landowners for new "Safe Harbor™ and "No Surprises"
agreements; and

- Our emphasis on multispecies conservation efforts is

beginning to take hold.

Nevertheless, the double-barrel blast of the listing moratorium
and funding cuts essentially moth-balled the listing program for
most of the last year. As a result, the Service currently faces
a backlog of 242 propbsed species awaiting final listing
decisions, and another 182 candidate species that await proposals
for listing. The Service must also deal with pending coﬁrt
orders to designate critical habitat for 7 species and unresolved

petitions for 56 species.

As the Members of the Committee are aware, on April 26th,
President Clinton, exercised his authority under the 1996 Omnibus
Budget Reconciliation Act and waived the.moratorium on final
listings and critical habitat designations. The Service fully
supported the President's action and is in thé process of
restarting the listing program. In light of the backlog

mentioned above, it became critical that the Service develop and
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follow an orderly plan and a priority system for resuming listing

activities. This guidance was published in the Federal Register

on May 16, 1996 and I would request that a copy of the guidance
be placed in the record. I would like to focus the remainder of
my testimony on the policy that the Service will follow in

restarting the listing program.

As we are all aware, the primary purposes of the ESA are to
conserve species and the ecosystems upon which they depend. It
is a long-standing Service policy that the highest priority be
given to those species believed to face the greatest threat of
extinctibn. In light of continued budgetary constraints it is
especially important that the Service continue with this policy.
In restarting the listing program, the Fish and Wildlife Service

is committed to four guiding principles:

1) Highest priority will be given to those species that
are in greatest need of the protections of the ESA
based on the priorities éstablished in the recently
published listing priority guidance and the 1983
Listing Priority Guidelines (which I will outline later
in my testimony);

2) Biological need, not the preferences of litigants,
should drive the listing process. The Service will
work closely with the Department of Justice to seek

relief from listing cases that divert resources away
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from providing protection to the highest priority
species;

3) Sound science, including peer review, will form the
foundation of all listing actions; and

4) Public comment and participation in the process will be
enhanced to ensure that the States, other Federal
agencies, and the affected public are provided with
complete explanations of any listing action and are
provided every opportunity to comment on or submit

information relevant to the decision making process.

Under the listing priority guidance, where such a need exists,
the Service will provide immediate “life support” to those
species that might otherwise become extinct. This category has
been designated as Tier 1 and highest priority will be given to

those species believed to face an imminent risk of extinction.

The next highest priority (Tier 2) will be for making final
listing determinations on outstanding proposals. Priority will
be given to those species that are facing imminent, high
magnitude threats. These are species that can be saved if we
simply make the effort to attend to them now. The Service will
gather additional information before issuiné final rules where

the records on the existing proposals need to be updated.

Our third priority (Tier 3) will be to conduct other listing

4
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actions, such as review petitions; propose new listings,
delistings, or reclassifications; or designate critical habitat
for species that are already listed. While Tier 3 actions are
certainly important, they simply do not have the same urgency as
species that fall within Tiers 1 and 2. For those that truly are
in urgent need, we are fully prepared to elevate their priority
to Tier 1. Unfortunately, the Service will not be able to
undertake the other actions until we can reduce the backlog of
existing proposed rules addressing species that have already been
determined to merit the protections of the Act. These provisions
will only be in effect through Septembef 30, 1996, unless a
backlog of priority species and funding constraints makes it

necessary to extend the provisions further.

The resumption of an effective listing program has required a
variety of actions. First, the Service had to return biologists
that were moved out of the listing program due to previous
budgetary interruptions. We are still working to complete the
restaffing. All listing packages are being reviewed as quickly
as possible to determine their priority placement. The proposed
listings are in various states of completeness and the rates at
which these packages will move through the process will vary.
Each proposal will undergo rigorous review to ensure they are
based on current and accurate information. Those requiring
additional pﬁblic comments or peer review will require more time.

Packages will then be reviewed by both the Regional and
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Washington offices prior to being finalized.

The Service must also deal with numerous lawsuits involving
petition findings, critical habitat designations and missed
statutory deadlines. These lawsuits are divérting considerable
resources away from our efforts to conserve species. The listing
priority guidance was developed to help the public and the courts
know precisely how we should use our limited listing
appropriations for maximum effect. The Department of Justice
and the Department of the Interior's Solicitor's office have
argued in the pending cases that courts should defer to our
listing priority system as a rational, biologically based method
for dealing with the backlogs created by the moratorium and
funding constraints of the past year. We are very hopeful that
courts will accept this argument, and we have had some success
already. 1In the Central District of California, for example, the
court has stayed a case requiring us to make a decision regarding
critical habitat for the western snowy plover until next fiscal
year and the plaintiffs in the Klamath River fishes case have

agreed to defer to our system.

As I mentioned earlier, the Service is still in the process of
restaffing the program, as well as completing the review of
listing priorities. The actions we have taken since the
moratorium was waived by the President, the listing of the red-

legged frog and marbled murrelet critical habitat designation,
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were in response to court ordered deadlines imposed prior to the

listing moratorium.

In summary, I want the Committee to understand that the
management and policy foundation of the ESA are as strong as they
have ever been. We have spent the past several years buttressing
that foundation with sound scientific guidance, clear priorities
founded in conservation biology and clear and open communication
with the public. At this point, our ability to deliver further
improvements will be determined by the availability of adequate

funds and a clear statutory framework.
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June 25, 1996

Introduction

Mr. Chairman and members of the Committee, I am Rolland
Schmitten, Assistant Administrator for Fisheries, National
Oceanic and Atmospheric Administration (NOAA), U.S. Department of
Commerce. It is a pleasure to be here today to discuss the
implementation and administration of the Endangered Species Act
(ESA), and in particular, procedures that will be used to restart

the listing process.

As you are aware, since last year, there have been several
laws and continuing resolutions that have suspended funding and
imposed moratoria on most ESA listing activities by the Fish and
Wildlife Service (FWS) and the National Marine Fisheries Service
(NMFS), with certain exceptions. NMFS staff that were directly
affected by the moratoria were reassigned to other efforts
designed to promote state and private conservation initiatives.

These efforts include habitat conservation planning, stream
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restoration projects, watershed analysis, and development of a
regional decision making framework. The delay caused by the
moratorium increased the number of NMFS ESA listing actions that

are currently outstanding.

NMFS, along with the FWS, is now procéeding with all
previously pending listing actions, many of which are subject to
statutory deadlines and court actions. Following the President’s
waiver of the moratorium, I issued guidance to the NMFS Regions
on restarting the program as well as the following principles

upon which to base listing priorities.

The first principle is the biological risk to the species:
the degree of risk may be measured by the immediacy of the threat
facing that species (considering the risk of its extinction,
based on the numerical status and imminently expected harm to the
species, etc.) and the mitigation measures already in place. A
listing action that is necessary due to an emergency that poses a
significant risk to the well-being of a species is, by
definition, of highest priority. Next are final listings that
will provide maximum benefit to a species when there are no
concerted efforts already in place to protect that species. In
such cases, the listing itself will trigger the substantive
protection of the ESA. In some cases, if the risk to a species
is substantially high, although not sufficiently high to warrant

2
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an emergency listing, it would be appropriate to give higher
priority to completing a proposed listings than to completing
certain final listings. In some cases, a proposed listing action
would provide new incentives for protective actions by Federal

and non-Federal entities.

The second principle is the biological benefits from taking
the pending action; and in general, listing actions are a higher
priority than critical habitat designations unless the critical
habitat designation is deemed essential to the conservation of
the species. 1In addition, listings are a higher priority than
reclassifications. All threatened species receive substantial
protection under the ESA through the section 7 consultation
process and section 10 incidental take permits, and virtually all
threatened species receive further protection through section

4(d) rules.

In some instances, proposed listings are expected to provide
substantial benefit to species even if the requirements of the
ESA would not take effect. Such instances exist when a proposed
listing would shape and encourage commitments from both Federal
and non-Federal entities to protect such species even before
their listing. For example, conferencing under section 7(a) (4)
and habitat conservation planning under section 10, while not
necessarily mandating protection as a statutor§ requirement,

3
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nevertheless can result in binding commitments from Federal and
non-Federal entities that will benefit proposed species. It is
NMFS' view that aggressive Federal-state-local conservation
.initiatives can significantly reduce the risk to species since
they will influence activities on non-Federal lands. For
example, a large portion of Pacific salmon will benefit from such
initiatives because a substantial portion of their distribution
occurs outside Federal jurisdiction. Consequently, to provide
high-risk species with these protections, it may be necessary to
proceed with some proposed listings before some final listings.
This decision will be based in part on the third principle, which
is the amount of agency resources required to take the pending
action. In other words, actions that are nearly complete will

have a high priority.

The principles give the highest priority to those species
most in need of protection. Support for conservation planning is
built into these priorities because NMFS believes that
preparation of conservation plans is critical to reducing the
risk to most species and potentially reducing the amount of
Federal regulation. This strategy allows for optimum use of
staff resources and timely completion of mandated ESA

responsibilities with other conservation goals.
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i ESA D : R
Each NMFS Region is resuming the listing program for the
species for which it is responsible based on the above
principles. Except as noted, each Region’s listing activities
will proceed independently of the priorities in the other
Regions. The one exception is for salmonid listing activities

being coordinated in the NMFS Northwest and Southwest Regions.

The highest priority in the Northwest and Southwest Regions
is to complete a final determination for Umpqua River cutthroat
trout, located in southern Oregon. This species was proposed as
endangered on July 8, 1994 [59 FR 35089] and available
information indicates that the species remains at high risk of
extinction. Prior to the moratorium, staff had prepared a draft
final determination; therefore, little additional Regional effort
is required to complete this determination. Presently, no
Federal or state recovery efforts specifically take this species
into account, although the species does benefit from the Aquatic
Conservation Strategy of the President's Forest Plan. A listing
would significantly benefit this species. The NMFS estimates a

publication date in early September.

Next in priority is to complete a proposed determination for
west coast steelhead. On February 16, 1994 (59 FR 27527] NMFS
accepted a petition and initiated a status review of west coast

5,
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steelhead. On July 17, 1995, NMFS completed an extensive review
of all stocks of steelhead residing in the states of Washington,
Oregon, Idaho, and California. The Biological Review Team
identified fifteen Evolutionarily Significant Units (ESUs) or
populations, of which ten were identified to be at some degree of
risk. Due to the geographical and biological complexity of
steelhead, considerably more scientific, administrative, and
policy work needs to be done. NMFS estimates a publication in
December 1996 of the determination of the status of these ESUs of

west coast steelhead.

The third priority is to complete a final determination for
west coast coho salmon. Three ESUs of coho were proposed as
threatened on July 25, 1995 [60 FR 38011]. In the upcoming
months, new scientific information which has been gathered during
the moratoria will be evaluated. During the delay in the final
determination, the states of Oregon and California have indicated
that they will be moving feorwarded on their state initiated
conservation efforts for coho salmon. NMFS is working closely

with both states on those efforts.

Due to the moratoria, work on the coho listing has been
delayed for several months. The Regions need the full year
provided in the ESA to consider scientific and conservation
information and to make a final listing decision. Accordingly,

6
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NMFS considers that the one-calendar-year deadline (July 25,
1996) is extended by three months to one working year, i.e.,
October 25, 1996. The Regions will use the available time to
solicit and analyze new information. I would like to note that
the ESA provides for six-month extension for this process to
resolve substantial disagreement over the data on which the
listing decision is based. As the October 25 deadline
approaches, there is a possibility that NMFS may need to

recommend this extension of time.

Conclusion

NMFS has devised a logical strategy to carry out its ESA
listing responsibilities. This vigorous schedule is partially
driven by court directives to complete certain population
assessments and listing determinations. By using these
principles, NMFS believes that it can best protect imperiled

marine and anadromous species with available NMFS resources.

In addition, our stewardship efforts will continue to
concentrate on non-Federal conservation initiatives and regional
consensus-building. It is NMFS' view that, in the long-term,
aggressive Federal-state-local conservation initiatives have the

potential to significantly reduce the risk to species since they
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will influence activities on non-Federal lands. Further, NMFS is
making an effort to coordinate its science based management

actions with other Federal, state, tribal and local stakeholders.

Mr. Chairman, this concludes my testimony. I would be happy

to answer any questions the Committee may have.
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List of Proposed Species in Chronological Order
as of Apnl 30, 1996

ATE
P..JPOSED STATUS COMMON NAME (SCIENTIFIC NAME) - HISTORIC RANGE

05/11/91 PE Addax (Addax nasomaculatus) - North Africa
05/11/91 PE Gazelle, dama (Gazella dama) - North Africa

05/11/91 PE Oryx, scimitar-horned (Oryx - North Africa

05/08/92 PE Blghom sheep, Peninsular Ranges population (Ovis densi b: - CA, Mexico.
_05/08/92 PE Lane M (=C die) milk-vetch (A lus j i -CA.
" 05/08/92 PE Coachella Valley milk-vetch (A lus lentigi var. hellae) - CA.

05/08/92 PT Shining (=shiny) milk-vetch (Astragalus lelmglnosus va: rm'cans) -CA.

05/08/92 PE Fish Slough milk-vetch (A g var. is) - CA.

05/08/92 PT Sodaville milk-vetch (Astragal igi var. sesqui lis) - CANV.
_05/08/92 PE Peirson's milk-vetch (Astragals dal irsonii) - CA.

05/08/92 PE Triple-ribbed milk-vetch (Asuagnlus mcanmms) CA

11/30/92 PE Braunton's milk-vetch (Astragalus brauntonii) - CA.

11/30/92 PT Conejo dudleva (Dudleya abramsii ssp. parva) - CA.

11/30/92 PT Marcescent dudleya (Dudleya cymosa ssp. marcescens) - CA.

11/30/92 PT Santa Monica Mountains dudleya (Dudleya cymosa ssp. ovatifolia) - CA.

“11/30/92 PT Verity's dudleya (Dudleya verityi) - CA.
11/30/92 PE Lyon's pentachaeta (Pentachaeta lyonii) - CA.
11/30/92 PE Hartweg's golden (P hia bahiifolia) - CA.

11/30/92 PE San Joaquin adobe sunburst (Pseudobahia peirsonii) - CA.
12/17/92 PE ‘Wahane (=Hawane or lo'ulu) (Pritchardia aylmer-robinsonii) - HI.
03/23/93 PE Amaranthus brownii (Plant, no common name) - HI.
03/24/93 PE Lo'ulu (Pritchardia remota) - HI.
24/93 PE Schiedea verticillata (Plant, no common name) - HI.
vo/05/93 PT Fleshy owl's<clover (Castilleja campestris ssp. succulenta) - CA.
08/05/93 PT Hoover's spurge (Chamaesyce hooveri) - CA.
08/05/93 PT Colusa grass (Neostapfia colusana) - CA.
08/05/93 PE San Joaquin orcutt grass (Orcuttia inequalis) - CA.
08/05/93 PE  Hairy (=pilose) orcutt grass (Orcuttia pilosa) - CA.
08/05/93 PT Slender orcutt grass (Orcuttia tenuis) - CA.
08/05/93 PE Sacramento orcutt grass (Orcuttia viscida) - CA.
08/05/93 PE Greene's orcutt grass (Tuctoria greenei) - CA.
08/05/93 PE Dugong (in Palau) - PW (Palau), East Africa to southern Japan
08/18/93 PT Snake, northern copperbelly water (Nerodia erythrogaster neglecta) - IL,IN, KY,MI,OH.
08/18/93 PT Snake, Lake Erie water (Nerodia sipedon insularum) - OH, Canada.

09/24/93 PT Coccoloba rugosa (Plant, no common x\amc) PR

10/01/93 PE Del Mar ita (A ssp. ifolia) - CA.
10/01/93 PE Encinitis bacchans (-Ccyo«e bush) (Bau:hans vanessac) - CA.
10/01/93 PE Orcutt's spinefl -CA.

10/01/93 PT Del Mar sand mrr“" throgyne filaginifolia var. linifolia) - CA.

10/01/93 PE Short-leaved dudleya (Dudleya blochmaniae ssp. brevifolia) - CA.
10/01/93 PT Big-leaved crownbeard (Verbesina dissita) - CA, Mexico.

10/06/93 PE Winkler cactus (Pediocactus winkleri) - UT.

11/29/93 PT Lizard, flat-tailed horned (Pl\rynosoma malln) AZ,CA, Mexico.

01/06/94 PT  Splittail, S idotus) - CA.

02/02/94 PE Frog , California red-] leggcd (Rana aurora dmytom) - CA, Mexico.

02/04/94 PE  Whipsnake, (=striped racer) Alameda (Masti lateralis curyxanthus) - CA.
*104/94 PE Butterfly, Callippe silverspot (Spcyma callippe callippe) - CA.

«2/04/94 PE fly, Behren's silverspot (Speyeria zerene behrensii) - CA.

02/17/94 PE Salamander, Barton Springs (Eurycea sosorum) - TX.

03/23/94 PE Talussnail, San Xavier (Sonorelia eremita (Pilsbry & Ferris, 1915)) - AZ
"03/28/94 PE Parish’s alkali grass (Puccinellia parishii) - AZ,CA,NM.

047104 PE Stebhis + “oming-gle: - Talystugiz stbbi i) - CA.

U4,20/94 PE Pine Hil) .cnothus § cagothes (odor k- CAL
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List of Proposed Species in Chronological Order
as of April 30, 1996

Page: 2

\TE

P1..POSED STATUS COMMON NAME (SCIENTIFIC NAME) - HISTORIC RANGE

04/20/94
04/20/94
04/20/94
05/10/94
05/10/94
05/10/94
05/10/94
06/27/94
07/13/94
07/13/94
07/14/94
07/14/94
07/14/94
07/14/94
07/14/94
08/03/94
08/03/94
08/03/94
08/03/94
08/03/94
08/03/94
08/03/94
13/94
Lo/04/94
08/04/94
08/04/94
08/04/94
08/04/94
08/23/94
09/09/9%
10/04/94
10/04/94
10/04/94
10/04/94
10/04/94
10/04/94
10/04/94
10/04/94
10/04/94
10/04/94
10/04/94
10/04/94
12/12/94
12/12/94
12/15/94
12/15/94
‘15/94
14/15/94
12/19/94
12/19/94
12/19/94
12/19/94
01/26/95

PE
PE
PT
PE
PE
PE
PT
PE
PE
PT
PE
PE
PE
PE
PE
PE
PE
PT
PT
PE
PE
PE
PE
PE
PE
PE

o
m

33838333873

Pinc Hilt £t (F d by -CA.
El Dorado bedstraw (Galium californicum ssp. sierrae) - CA.
Layne's butterweed (Senccio layneac) - CA.
Grasshopper, Zavante band-winged (Trimerotropis infantilis) - CA.
Beetle, Santa Cruz rain (Pleocoma conjugens conjugens) - CA
Beetle, Mount Hermon June (Polyphylla barbata) - CA.
Golden paintbrush (Castillcja levisecta) - OR,WA, Canada (B.C.).
Delissea undulata (Plant, no common name) - HI.
Jaguar, U.S. population (Panthera onca) - AZ,CA,LANM,TX
Eider, Steller's (AK bxudmg pop.) (Polysticta s(ellen) AK, Russia
Elktoe, Ci d (A 1831)) -KY,TN.
Combshell, Cumb dian (Epi brevidens (1. Lea, 1831)) - ALLKY, TN, VA.
Mussel, oyster (Epioblasma wpsa:fomus (1. Lea, 1834)) - ALKY,TN.VA.
Rabbitsfoot, rough (Quadrula cylindrica strigillata (B.H.Wright, 1898)} - KY.TN,VA.
Bean, Purple (Villosa perpurpurea (1. Lea,1861)) - TN,VA.
Shiner, Arkansas River (native pop. only) (Notropis gitardi) - AR KS,NM.OK.TX.
Mussel, fat three-ridge (Amblema neislerii (I.Lea, 1858)) - FL,GA.
Slabshell. Chipola (Elliptio chipolaensis) - AL,FL
i purple (Elliptoideus sloatianus (1. Lea, 1840)) - AL GAFL.
Pocketbook, shiny-rayed (Lampsilis subangulata (I.Lea, 1840)) - AL FL,GA.
Gulf moemsmshcll (Medmmdns pemcﬂlams) AL FL,GA

O 11 (N -FL.GA
Pigtoe, oval (Pleurobema pyriforme (I.Lea, 1857)) - AL,FL,GA.
rfly, Quino ch (Euphydryas editha quino (=E. e. wrighti)) - CA, Mexico.

Skipper, Laguna Mountains (Pyrgus ruralis lagunae) - CA.
Fairy shrimp, San Diego (anchmm sandicgoensis) - CA.

G Lake downingia (D« lor var. bm'lol) CA.
Parish's meadowfoam (Li g!acilisssp ishii) - CA.
Spring Creek bladderpod (L ric -TN.

Eggert's sunflower (Helianthus eggmn) ALKY,TN.

Rawhide Hill omon (Allium molumnense) CA.

San Bruno M (A hylos imbricata) - CA.
Chinese Camp brodiaca (Brodiaca pallida) - CA.

Carpenteria (Carpenteria californica) - CA.

Mariposa pussy-paws (Calyptridium pulchellum) - CA.
Springville clarkia (Clarkia springvillensis) - CA.

Gmhom aduhe~||ly (Fm:llma stnm) -CA.

San Fi k var. ger ) - CA.
Mariposa lupine (Lupmns citrinus var. deflexus) - CA.

Kelso Creek mkty—ﬂawu (Mmmlus shevockii) - CA.

Piute M i -CA.

Red Hills vervain (Verbena uhfomwa) CA

Pygmy-owl, cactus fe i (AZ (Glaucidium brasilianum ) - AZ,TX, Mexico.
Pygmy-owl, cactus fe i (TX population) (Glaucidium brasilianum ) - AZ, TX. Mexico.

Munz's Tmion (Allium nmnm) CA.
San Jacinto Valley h) (Atriplex var. notatior) - CA.
Thread-leaved brodiaca (Bmdnel filifolia) - CA.

Navarretia, prostrate (=no-named) (Navarretia fossalis) - CA, Mexico (Baja California).

ComCosagoldﬁelds(lmhmmwmgms) CA.
hala ssp. pa\mﬂom) CA.
. 4 - hala ssp. p -CA.
Lake Conaty smlkr.- + (Parvisedvm Ae\ocmm\m) CA
Tuataa, Brother's ss1and (Sphenodua g ) - New Zealand~Brother's Island
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List of "roposed Species in Chronological Order
as of April 30, 1996

\TE

P, 20SED STATUS COMMON NAME (SCIENTIFIC NAME) - HISTORIC RANGE

04/03/95

N.ow‘)‘
06.05/95
06.05.98

08.02/98
08 02/9§
08.02/95
08.02,/95
08.02/95
08:02:95
08.02:95
08; 0"95

08, 0’/95
08,02/93
08/02/95
08/02/95
08/02/95
08/02/95
08/02/95
08/02/95

1 02/95
<. 02/95
08/02/95
08/02/95
08/09/95
08/N9/95
08:09/95

PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PT
PT
PT
PE
PE
PE
PT
PE
PT
PT
PE
PE
PE
PE
PE
PE
PE
PE
PT
PE
PE
PE
PE
PE

L der, tiger (Amby 8! bbinsi) - AZ, Mexico.
Huachuca water umbel (Lilacopsis schaffneriana ssp. recurva) - AZ. Mexico.
Canelo Hills ladies'-tresses (Spiranthes delitescens) - AZ.

Comal Springs riffle beetle (Heterelmis comalensis) - TX.

Comal Springs dryopid beetle (Stygopamus comalensis) - TX

Peck’s cave amphipod (Sty (=Sty; tes) pecki ) - TX
Suisun thistle (Cirsture hxdmyhxlum var. l\\ drophilum) - CA

Soft bird's-beak (Cordylanthus mollis ssp. mollis) - CA.

Hoffmann's Rock~cress (Arabis hoffmanns) - CA.

Santa Rosa Island ita (A ylos confertiflora) - CA
Island barberry (Berberis pinnata ssp. insularis) - CA

Soft-leaved paintbrush (C.nullej;\ mollis) - CA.

Catalina Island (Ci P kiae) - CA.
Santa Rosa Island dudleya (Dndlt)a blochmaniae ssp. insularis) - CA
Santa Cruz Island dudleva (Dudleva nesiotica) - CA

Island bedstraw (Galium buxifolium) - CA>

Hoffmann's gitia (Gilia tenuiflora ssp. hoffmannii) - CA

island rush-rose (Helianthemum greenei) - CA.

Istand alumroot (Heuchera maxima) - CA.

San Clemente Island dland-star (Lithoph i ) - CA
Santa Cruz Island bush-mallow (Malacott latus var. nesioti -CA.
Santa Cruz Island malocothrix (Malacothrix indecora) - CA.

Island malacothrix (Malacothrix squalida) - CA.

Island phacelia (Phacelia insularis var. insularis) - CA

Santa Cruz Island rockeress (Sibara filifolia) - CA.

Santa Cruz Island lacepod (=fringepod) (Thy: iferus) - CA
Munchkin dudleya (Dudleva sp. nov. /ined. "East Point") - CA.
Black legless lizard (Anniella pulchra nigra) - CA.

Sonoma alopecurus (Alopecurus aequalis var. sonomensis) - CA.
Johnston's rock-cress (Arabis johnstonii) - CA.

Pallid manzanita (Arctostaphylos pallida) - CA.

Bear Valley sandwort (Arenaria ursina) - CA.

Clara Hunt's milk-vetch (Astragalus clarianus) - CA.

Coastal dunes milk-veich (Astragalus tener var. titi) - CA

White sedge (Carex aibida) - CA.

Ash-gray Indian paintbrush (Castilleja cinerea) - CA.

Vine Hill clarkia (Clarkia imbricata) - CA.

Gowen cypress (C goveniana ssp. g iana) - CA.

in wild buckwheat (Eri kennedyi var. ) - CA.

Pitkin Marsh lily (Lilium pardalinum ssp. pitkinense) - CA.

Yadon's piperia (Piperia yadonii) - CA.

Calistoga allocarya (Plagiobothrys strictus) - CA

San ino bl (Poa atropurpurea) - CA.

Napa bluegrass (Poa napensis) - CA.

Hickman's potentilla (Potentilla hickmanii) - CA.

Kenwood Marsh checkermallow (Sidalcea oregana ssp. valida) - CA.
California dandelion (Taraxacum californicum) - CA.

Hidden Lake bluecurls (Tri ssp. comp ) - CA.
Showy Indian clover (Trifolium amoenum) - CA.

Monterey (=Del Monte) clover (Trifolium trichocalyx) - CA.

San Diego thornmint (Acanthomintha iticifolia) - CA, Mexico (Baja California).
Lagura Beach li (Dudleva stolonifera) - CA.

Otay ave- @ lemizor:a < .jugens) - CA
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List of Proposed Species in Chronological Order
as of April 30, 1996

Page: 4

Py _POSED STATUS COMMON NAME (SCIENTIFIC NAME) - HISTORIC RANGE

08/09/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/9%
09/25/95

25/95
v 25195
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/25/95
09/28/95
09/28/95
09/29/95
09/29/95
10/02/95
10/02/95
10/02/95
10/02/95
10/02/95
10/02/95
10/02/95
10/02/95
10/02/95

‘02195
«l02/95
10/02/95
10/02/95
10/02/95
10/02/95
10/0.95

PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PT
PT
PE
PT
PE
PE
PE
PE
PE
PE
PE
PE
PE
PE
PT
PE
PE

Willowy monardella (Monardella linoides ssp. viminea) - CA.
K hu (Alsinidendron Iychnoides) - HI.
*Oha wai (Clermontia drepanomorpha) - HI.

Mapele (Cytandra cyancoides) - HI. .

Hau kuahiwi (Hibiscadelphus giffardianus) - HI.

Hau kuahiwi (Hibiscadelphus hualalaiensis) - HI.
Koki'o ke oke’ o (Hibiscus waimeae ssp. hannerae) - HI.
Kaua'i Koki'o (Kokia kauaiensis) - HI,

Alani (Melicope zahlbruckneri) - HI.

Mytsine linearifolia (Plant, no common name) - HI.
Neraudia ovata (Plant. no common name) - HI.

Kiponapona (Phyllostegia r )-HIL
Phyllostegia velutina (Plant. no common name) - HI.
Phyll ia warsh i (Plant. no name) - HI

Hala pepe (Pleomele hawaiiensis) - HI.

Loulu (Pritchardia napaliensis) - HI.

Loulu (Pritchardia schattaueri) - HI.

Loulu (Pritchardia viscosa) - HI.

Schiedea t ea. (Plant, no name) - HI.
*Anunu (Sicyos alba) - HI.

Nani wai'ale ale, (Viola kauvaiensis var. wahiawaensis) - HI.
A’e (Zanthoxylum lum var. - HL
Alsinodend i (Plant, no name) - HI.
Haha (Cyanea platyphylla) - HI.

Haha (Cyanea recta) - HI.

Oha (Delissea rivularis) - HI.

Phyil k i1, (Plant, no name) - HI.
Phyllostegia wawrana, (Plant, no common name) - HI.
Schiedea helleri, (Plant, no common name) - HI.

Laulihilihi (Schiedea stellarioides) - HI.

Haha (Cyanea remyi) - HI.

Hau kuahiwi (Hibiscadelphus woodii) - HI.

Kamakahala (Labordia tinifolia var. wahiawaensis) - HI.
Cordia bellonis (Plant, no common name) - PR.

Nogal or West Indian walnut (Juglans jamai ) - PR, Cuba, Hi iol
Least chub (lotichthys phlegethontis) - UT.

Atlantic salmon (Salmo salar) distinct pop. in 7 ME rivers - ME
Guajon or rock frog (Eleutherodactylus cooki) - PR.

Nevin's barberry (Berberis nevinii) - CA.

Vail Lake (C phiochilus) - CA.

Haha (Cyanea grimesiana ssp. grimesiana) - HI.

Pu’uka’a (Cyperus trachysanthos) - HI.

Ha'iwale (Cyrtandra subumbellata) - Hi.

Ha iwale (Cyrtandra viridiflora) - HI.

Fosberg's love grass (Eragrostis fosbergii) - HI.

Mexican fl; lbush (F dend: i - CA, Mexico.
Aupaka (Isodendrion laurifolium) - HI.

Karmakahala (Labordia ~-HL

‘Anaunau (Lepidium arbuscula) - HI.

Kolea (Myrsine juddii) - HI.

Dehesa bear-grass (Nolina interrata) - CA, Mexico.

Lay Jhy (¥ ‘woin nithuvense) - 140

Platanihe s sonsblaa 12 a0t oo ymmon name) - HI.

26-566 0 - 96 - 4
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List of Proposed Species in Chronological Order
as of April 30, 1996

v

Pi. _20SED STATUS COMMON NAME (SCIENTIFIC NAME) - HISTORIC RANGE

10/02/95 PE Schiedea hookeri (Plant, no common name) - HI.
10/02/95 PE Schiedea nuttallii (Plant, no common name) - HI.

10/02/95 PE T lobelia singularis (Plant, no name) - HL.
10/02/95 PE Viola oahuensis (Plant, no common name) - HI.

10/02/95 PE Achyranthes mutica (Plant, no common name) - HI
10/02/95 PE. Haha (Cyanea dunbarii) - HI.

10/02/95 PE Ha'iwale (Cyrtandra dentata) - HI.

10/02/95 PE "Oha (Delissea subcordata ) - HI.

10/02/95 PE * Akoko (Euphorbia haelecleana) - HI.
_10/02/95 PT Aupaka (Isodendrion longifolium) - HI.

10/02/95 PE Lobelia ichaudii ssp. kool is, (Plant, no name) - HI.
10/02/95 “PE Lobelia hya (Plant, no name) - HI.

10/02/95 PE Alani (Melicope saint-johnii) - HI.

10/02/95 PE Phyllostegia hirsuta (Plant, no common name) - HI.

10/02/95 PE Phyllostegia parviflora (Plant, no common name) - HI.
10/02/95 PE Loulu (Pritchardia kaalae) - HI.

10/02/95 PE la purp (Plant, no name) - HI.
10/02/95 PE Ma’oli’oli (Schiedea kealiae) - HI.
10/02/95 PE K (Cenchrus agri ioides) - HI.

_10/02/95 PE Haha (Cyanea (=Rollandia) humboldtiana) - HI.
10/02/95 PE Haha (Cyanea (=Rollandia) st-johnii) - HI.
Lvsi

10/02/95 PE hia maxima ( ifolia) (Plant, no name) - HI.
2/95 PE hiedea kauaiensis (Plant, no name) - HI.
+02/95 PE hi (Plant, no name) - HI.

_10/02/95 PE * Akoko (Chamaesyce herbstii) - HI.
10/02/95 PE  Akoko (Chamaesyce rockii) - HI.
10/02/95 PE Haha (Cyanea koolauensis) - HI.
10/02/95 PE Haha (Cyanea acuminata) - HI.
10/02/95 PE Haha (Cyanea longiflora) - HI.
_10/02/95 PE Nanu (Gardenia mannii) - HI
10/02/95 PE Phyil i is (Plant, no name) - HI.
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ESAFrom Page 1A

reau of Land Management sarts
pucting lesa effort into

»;vh'wtmlnz

tho species,” Owen aaid, “Wa start
blowing them

The Fish and Wildlife Sﬁ-vm
said the change was needed bo-
cauas an unrealisticully high num-
ber of species — far more than
would ever gain a place on the
endsngered byt — were recorded
as candidares.

The removal of 107 Idaha spe-
cies from the candidate liat - was

i UIDNIHIL

Bruneau mvupdcmy pmu
CacnePenatemon i

Clustecéd lady's sfippar
7 Crenulats maoowort-
. 'ch': Hayum

Davis’ pappargrase s
g M.u wavewing:
Goosa Creek milicvstch .
Hazel'aprickly phicx © *

part of sn action d by
the service earlier this that
pared the candidate list natlon.

* from nearly 4,000 spucies to

Jpecies.
‘It was never true that ell thase
candidate spacies were going to be
added to the endangered Apec&u
list,” said Megan ham,
spokeswoman for the Fish and
Wildlife Service in Washington,
D.C. “This wag a ecientific aqrub-
bmg of the mndld.cn Liat that was
long averdue.
Foes of the Endungwed Species

* Howell’s gumweed

+ Salmon Alver fesdene
 Silck spotpppergress
&uxdnmwnkqﬁaur
" Tobias’ sexifrage _

 Triengujardabed moowort
Whita Clouds n'lllkvs(‘cﬂ ¥

Act say they aren't d by
the move. They say it does Dot
prevent the ESA from imposing
draconian restrictions on logeing,
mining and other natural resource
industrics.

“I think it's more a polidcal
ncr_}(on l.hnlxl:unny{.}ung It doean't
make anything less egregious av
all" said Pot Holmberg, owner of
phm mining operation in Idaho's

Nez Perce National Forest and &
leader in the Alliance of Indepen-
dent Minern, which represents
35,000 miners int 39 scates.

“If they were deligting speciea
that have already been lLinted, Td
do some cartwheals.’

The move aboli ’--yn-m

2 Yellow sring-beavty
1" {ndian Yallay sedge

Cascada
Murphy milkvetch
Rydberg's musineon
'Thgwlll of thi d.muupv
14 18 3 A
“\aann eﬂergn: make the En-
Species Act more user
frh , mare politically palge
able,” said Jaspar Carlton, thé
foundation's exscutive directar,
“Because of these policies you're
going to see destruction of habitat
that could bave been aaved and
force more species into treuble_

yet to be made aware of what t.hAt

"
Tha action is being challenged
in federa] cowrt by ghe Biodiver
Founda

not fewser, species aa thrastened or

that put candidare apecisa into
three categoriex. Category one
species were those for which Kh!

agency had unou(h

- “rion mdncaun( the species
1t be in troubls but not
«-ugh o warrant listing, Catego-
ry three species were no longer
conaidered suitable for listing,
The agency remaved all species
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Good morning. My name is Steve Paulson and I am a member of the
National Association of Home Builders, also known as NAHB. [ am here to
testify on behalf of NAHB's 185,000 member firms, who employ over seven
million people. 1 have been asked by NAHB to testify on their behalf for two
reasons. First, | have extensive hands-on experience with the implementation of
the Endangered Species Act in Austin, Texas as well as in other areas of the
country. As a principal with SWCA. Inc. my job is to help builders comply with
the Endangered Species Act. SWCA has prepared more habitat conservation plans
than any other group in the country. We have also conducted extensive research
on many endangered and threatened species. Second, I have spent the past two
years on NAHB’s Endangered Species Act Working Group. The mission of the
Working Group is to become the industry’s experts on the ESA and, as such,
understand the relationship between the legislative language Congress enacted and
federal agencies’ interpretations of this language as embodied by regulation and

agency guidance.

I believe that the listing process is the vulnerable underbelly of the
Endangered Species Act. Currently, controversial decisions taint the listing
process. Until Congress and the Fish and Wildlife Service can design a listing
process that is based on sound and reliable scientific data, and carefully

established guidelines, the entire Act will be vulnerable to attack from all sides.

The listing of the Golden-cheeked Warbler as “endangered” illustrates some

Testimony of Steve Paulson on Behalf of NAHB Page 1
June 24. 1996
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of the flaws of the current listing process. The Act’s language is insufficient to
guide the Fish and Wildlife Service in their listing decisions. Accordingly, the
agency routinely renders questionable listing decisions with little basis in science.
The listing process also does not provide adequate public notice and participation

opportunities.

The December 1990 emergency listing of the Golden-cheeked Warbler as
“endangered” exemplifies the sparse and questionable data upon which FWS
routinely relies. In the Federal Register listing notice for the warbler, the agency
stated that it had conducted a “thorough review of all information available.” In
reality, the Service’s listing was based on a single report by Wahl, et. al. which
was commissioned by the Texas Parks and Wildlife Department. The Wahl report
theorized that habitat modification and fragmentation was causing warbler
populations to decline. However, during the listing process, biologist Warren
Pulich, a pre-eminent scholar on the warbler at the time, raised serious questions
regarding the validity of the Wahl report. In a letter to the Fish and Wildlife -
Service, Dr. Pulich stated that the Wahl research countered "sound ornithological
practices” and that the petition did not provide sufficient evidence to determine the

warbler's status.

Dr. Robert Benson, a professor at Texas A&M University, also believed that
the scientific data presented by Wahl was insufficient to indicate that the warbler
was endangered. The analyses used by Wahl and accepted by the Fish and

Wildlife Service were based on preliminary extrapolations of data from other

Testimony of Steve Paulson on Behalf of NAHB Page 2
June 24, 1996
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species in other habitats and simple population models based on many untested
assumptions. Dr. Benson concluded that habitat fragmentation alone did not have
a significant impact on the warbler. Dr. Benson’s research indicated that small
patches of habitat are not inferior to large patches as suitable warbler habitat.
Consequently, habitat fragmentation would not have a significant impact on
warbler populations. The Fish and Wildlife Service, however, relied exclusively
on Wahl’s contention that the Golden-cheeked warbler did not occupy patch sizes
of habitat which are less than 50 hectares (123.5 acres), a contention we now know

not to be true.

The agency cited “habitat loss and fragmentation” in the listing rule as the
primary threat to the species’ survival. The agency even listed the warbler on an
emergency basis because of habitat loss. An environmental organization invoked
the Act's emergency listing procedures through one sentence, added post-script, to
a letter written to Austin's Fish and Wildlife Service office. According to the
letter, an unidentified source close to the environmental group expressed a belief
that the warbler's existence was jeopardized based on a single landowner's attempt
to clear his property. This was enough to spur Fish and Wildlife Service into
action. The agency determined there was an emergency "posing a significant risk
to the well-being of the [warbler]." The warbler's listing became effective
immediately under the Act's emergency procedures, thus suspending normal rule-
making requirements and the opportunity for public comment. There were
actually only two instances of habitat clearing, totaling 220 acres. This accounted

for less than one-hundredth of the estimated habitat within the range of the

Testimony of Steve Paulson on Behalf of NAHB Page 3
June 24, 1996
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warbler. It is highly doubtful that a negligible loss of habitat could constitute an
imminent threat warranting the warbler's emergency listing and justify the

abandonment of normal rule-making procedure.

The listing of the warbler also exemplifies how the public, especially
impacted landowners, are excluded from the decision-making process. The Wahl
study used by the Fish and Wildlife Service to justify the emergency listing was
not available to the general public prior to either the emergency or the proposed
rule, despite the fact that the study was funded by ESA Section 6 funds. Several
environmental organizations, however, had the opportunity to read and review the

report.

Although I have focused on the example of the Golden-cheeked Warbler,
there are many more illustrations of the problems with the listing process. In
Austin alone, we face the specious listing of the Barton Springs Salamander and

the procedurally defective and scientifically deficient listing of the cave bugs.

Congress must ensure that the Act's significant protections are extended
only to those species which are truly in danger of extinction. There are several

means of accomplishing that goal.

First, Congress should direct FWS to establish specific criteria for listing
species which contain consistently applied guidelines. The first step in this

process should be to develop a more specific and useful definition of endangered

Testimony of Steve Paulson on Behalf of NAHB Page 4
June 24, 1996
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species. As currently written, an “endangered” species is defined simply as “a
species in danger of extinction throughout all or a significant portion of its range.”
This definition gives the FWS far too much latitude. It is so vague that virtually

any species could be considered “endangered.”

Second, Congress should improve the scientific data upon which listing
decisions are made. A petitioner should bear the burden of proving that the
species is endangered or threatened. Congress should require a listing petition to
contain “substantial scientific or commercial data.” Further, the Act should define
specific standards and requirements for what constitutes “substantial information.”™
Field testing should be required to verify the data used in the listing process. It
should not be sufficient to list a species by theorizing the historical loss of habitat.
Congress should also direct Fish and Wildlife Service to arrange for independent
peer review of the data and rationale used in the listing process. Fish and Wildlife
Service claims that many recent listings are subject to peer review. Closer
examination of that peer review indicates that the original petitioner can be one of
the reviewers, and that the peer review is limited to the information presented in

the proposed listing rule.

Third, Congress should open the listing process to public review and
participation. The general public does not read the Federal Register. Even if they
did, once a listing is proposed there is insufficient time for interested parties to
evaluate the biological data in any meaningful way. Congress should require the

Fish and Wildlife Service to provide public notice of listing petitions to local

Testimony of Steve Paulson on Behalf of NAHB Page 5
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officials within the species” range. Congress should also require that the raw data
and research submitted as “proof™ that a species is endangered is available to the
public. This could be accomplished by requiring Fish and Wildlife Service to
establish a public docket with all of the information on a particular species. Itis
insufficient that Fish and Wildlife Service merely provides a summary of the data
in the Federal Register. The results of the peer review process should also be

published in the Federal Register.

The case study of the Golden-cheeked warbler dramatizes the scientifically-
haphazard and publicly-exclusive listing process. Unfortunately, in my extensive
experience, it is not a dramatic or isolated incident. Much of the negative
publicity and sentiment surrounding the Endangered Species Act arises out of the
faulty listing process. Failure to correct the flaws in the listing process may
eventually turn the public against the laudable goal of endangered species
protection. However, the legislative reforms that | have outlined can help

transform the Act into model and efficient legisiation.

Testimony of Steve Paulson on Behalf of NAHB Page 6
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If the Act were truly aimed at preserving
scientific benefits from biodiver-
sity, then it would be implemented to
provide equal protection for all species,
regardless of their popular appeal. In 1990,

'§  over half of the $100 million spent by state

and federal governments to protect endan-
gered species went to only 11 species, less
than 2 percent of the species listed. These
charismatic species tended to be warm and
fuzzy animals that are favored by the
American public, including the grizzly
bear, the northern spotted owl, the bald
eagle and the Florida panther.

Flovida Pantber

Since 1966, 1,520 species, 956 native to the U.S. and 564 foreign species, have been listed as endan-
gered or threatened. Of these, only 19 species have been de-disted: seven, because they became extinet;
cight because of listing errors; and four due to recovery.
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TESTIMCNY OF ERIC R. GLITZENSTEIN
ON BEHALF OF THE FUND FOR ANIMALS, DEFENDERS
OF WILDLIFE, AND THE BIODIVERSITY LEGAL_ FOUNDATION

BEFORE THE COMMITTEE ON RESOURCES OF THE
U.S. HOUSE OF REPRESENTATIVES

(June 25, 1996)
I thank the Committee for this opportunity to testify
regarding the implementation of the listing provisions of the
Endangered Species Act. In particular, as lead counsel for

plaintiffs in Fund for Animals et al. v. Lujan, Civ. No. 92-800

(D.D.C.) -- which resulted in a settlement agreement with the
Bush Administration to expedite listing decisions for more than
400 animal and plant species -- I have been asked to address (1)
why this lawsuit was filed in the first instance and what the
settlement required of the government; and (2) how the recent
moratorium on ESA listings, and the recent resumption of such
listings, will affect the settlement. I will discuss each of
those points in turn, and then offer some general
recommendations, based on our experience with the settlement,
regarding the process for listing endangered and threatened
species.

WHY THE LAWSUIT WAS BROUGHT AND WHAT
THE SETTLEMENT ACCOMPLISHED

One of the principal problems plaguing implementation of the
ESA since its enactment has been the large backlog of "candidate"
species awaiting a final determination by the Fish and Wildlife

Service ("FWS") as to whether such species must be listed as
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endangered or threatened.' Prompt decisions on the legal status

of "candidates" -- i.e., species which FWS biologists have

recognized as potentially warranting protection under the ESA --
is essential to furthering the purposes of the Act, and is also
of benefit to all persons whose interests may be éffected by such
decisions.

On the one hand, if a candidate species does indeed warrant
listing because it is biologically endangered or threatened, then
prompt protection under the Act before it has reached a critical,
"emergency room" condition affords federal and state decision-
makers much more regulatory flexibility in accomplishing the
conservation and recovery of the species. Conversely if (as has
often been the case) a "candidate" species is allowed to
deteriorate to the point where it is on the brink of extinction
before it is listed, then the options for conserving that species
will be severely limited (if they exist at all). At that point,
the potential for land use and resource conflicts is much higher
than if concerted efforts had been made to conserve the species

at an earlier stage.?

! The National Marine Fisheries Service, which has ESA

jurisdiction over marine species, has traditionally had a much
smaller backlog of species awaiting listing determinations.

? According to a comprehensive analysis of the endangered
species list performed by the Environmental Defense Fund in 1992,
"most species, subspecies, and populations protected under the
Endangered Species Act are not receiving that protection until
their total population size and number of populations are
critically low."™ Wilcove, Mcmillan, Winston, What Exactly Is an
Endangered Species? An Analysis of the U.S. Endangered Species
List: 1985-1991, 7 Cons. Bio. 91-92 (March 1993). EDF’s analysis
further found that "protection under the Endangered Species Act

2
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On the othér hand, if the FWS ultimately concludes that a
candidate animal or plant does not warrant listing under the Act
-- €.9., because it is more plentiful than previously suspected,
or because it does not actually qualify as a "species" -- then it
is egHlally obvious why prompt decisionmaking is of benefit to all
concerned. Simply put, the rapid resolution of the status of
candidates means a shorter time frame in which all interested
parties, must be left in a state of regulatory limbo, uncertain as
to whether the federal government will indeed list the species.
Unfortunately, for much of the history of the ESA, candidate
species -- and hence those state governments, private
organizations, and individuals with an interest in them -- have
been left in this regulatory netherworld for unconscionable
periods of time.

During the Bush Administration, the Interior Department’s
Inspector General, in a September 1990 audit report, concluded
that "(t]imely progress has not been made toward officially
listing and protecting endangered and threatened plant and animal
species." According to that report, there were approximately 600
domestic species which FWS biologists had classified as "Category
1" species -- those species for which Service biologists believed
that they already had adequate information to proceed with

listing, but which had not yet been the subject of formal listing

is coming much too late for most species," id. at 92, and that
earlier listing might provide federal agencies "with more options
for protecting vanishing plants and animals at less social or
economic cost"). Id. at 93.
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proposals. Of such species awaiting listing decisions, over 200
were considered by the FWS to be facing both an "imminent" and
"high" threat of extinction.

The DOI Inspector General also predicted that, at the rate
of listing then in effect, it would have taken the FWS between 38
and 48 years for the agency to make listing decisions on just
those species which FWS biologists, at that time, suspected as
being biologically endangered or threatened with extinction --
i.e., without even taking into account any additional species
that the FWS might thereafter determine required listing.

The Inspector General further found that dozens of species had
already become extinct before they could even be listed, and that
the FWS’s ongoing delay in making listing decisions was "likely
[to] result in additional extinction of certain plants and
animals" in the future.

Compounding the problems identified by the Inspector
General'’s report, in January 1992, President Bush issued a
moratorium on the promulgation of proposed or final regulations.
As a result of that moratorium, the listing of endangered and
threatened species essentially ground to a halt for four months.
Eventually, the Administration concluded that its regulatory
moratorium did not, and could not legally, apply to the listing
of endangered and threatened species, but the rate of listing
decisions continued to proceed at a snail’s pace, thus
exacerbating the very problems decried by the Interior

Department‘s own Inspector General.

26-566 0 - 96 - 5
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It was against this backdrop that The Fund for Animals,
Defenders of Wildlife, the Biodiversity Legal Foundation, and
grassroots conservationists from around the country, filed their
Complaint in federal district court in Washington in May 1992.
Shortly after the lawsuit was filed, the parties began intensive
settlement negotiations, and an agreement was reached in December
1992

The heart of the agreement was a commitment by the FWS to,
by September 1996, propose for listing -- or make final,
judicially-reviewable decisions not ggnlist -- all of the
"Category 1" species existing at the time the parties entered
into the agreement. The parties prepared as one of the Exhibits
to the settlement (known in the settlement parlance as "Exhibit
A") a list of all of the species which FWS biologists agreed were
Category 1 species -- approximately 443 animal and plant species
in all.

The Service’s obligation to make decisions on all of the
Category 1 species in four years was not pulled out of thin air.
In testimony delivered to the Senate Subcommittee on
Environmental Protection, the Bush Administration’s FWS Director,
John Turner, had committed that the Category 1 list of species
would be "completely worked" by no later than 1996. The parties
essentially took the Bush Administration’s own commitment to
Congress and embodied it in a formal, legally binding agreement.

While the FWS agreed to an overall deadline by when it would

resolve its backlog of candidate species, the parties did not,
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within that general time frame, set forth any schedule for the
agency to make decisions on specific species. Instead, the
parties contemplated that the FWS would be free to continue to
apply its longstanding listing priority guidance, under which it
is supposed to prioritize listing decisions based on the degree
and magnitude of the threats facing the particular species. See
48 Fed. Reg. 43098 (1983). The parties also agreed on a detailed
"substitution" scheme, under which the FWS could replace Exhibit
A species with new candidates of higher priority, so long as the
agency was making adequate progress in proposing a total number
of species for endangered or threatened status.

The settlement accomplished other reforms in the listing
system as well.?> For example, the FWS made an explicit
commitment to pursue a "multi-species, ecosystem approach" to its
listing responsibilities. Thus, the agreement embodied the
Interior Department’s recognition that an ecosystem-based
approach to listing "will assist (federal officials] in better
analyzing the common nature and magnitude of threats facing
ecoéystems, help them in understanding the relationships among
imperilled species in ecosystems, and be more cost-effective than
a species-by-species approach to listing responsibilities.”

When the settlement was signed and filed, it was applauded
both by the conservation community and the Bush Administration.

In particular, the Interior Department issued a news release

* A more complete description of all of the reforms

accomplished by the Settlement is set forth in an article
submitted as Attachment 1 to this testimony.

6
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(Attachment 2), in which it explained that the settlement’s
emphasis on an ecosystem-based approach to listing would be "more
cost-effective," and would allow the Service to "focus on the
needs of plant and animal communities as a whole, not
individually." The Service also stressed that the "agreement
supports the Service’s existing priority system which ranks at-
risk, candidate species based on the degree of threat faced by
each candidate," and FWS Director Turner praised the agreement as
“essentially giv[ing] a seal of approval to the Service’'s
existing method for setting priorities for these species in need
of protection."

IMPLEMENTATION OF THE SETTLEMENT AND
THE EFFECT OF THE MORATORIUM

For the first several years following filing of the
settlement, plaintiffs received annual reports (as required by
the agreement) stating that the FWS was complying, and fully
intended to continue to comply, with the obligations imposed by
the agreement. For example, in February 1995 -- just several
months before the Congressional moratorium on listing was imposed
in April of that year -- plaintiffs received a report from FWS
Deputy Director Richard Smith which stated that "we currently
expect to meet all of the obligations of this settlement
agreement in the allotted time frames." The Service further
reported that the Settlement had assisted it in taking a more
efficient, ecosystem-based approach to its listing
responsibilities, while still allowing it to prioritize listing
decisions according to biological needs.

7
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A little more than one year later, the situation has
completely deteriorated. Although less than 100 candidate
species now remain for resolution under the agreement, the
Service has made it clear that it will not meet the September
1996 deadline. Moreover, it has offered plaintiffs no proposal
for even modifying the schedule so that the status of the
remaining candidates subject to the agreement -- which have been
in regulatory limbo now for many years -- can finally be
determined according to a date certain.

There are several reasons why the Agreement -- once touted
as a major breakthrough in implementation of the ESA -- has now
completely broken down. Some of these reasons are obvious,
others are less so.

The Congressional Moratorium on Listing

As everyone knows, the Congressional moratorium on final
listing decisions, and the subsequent battles over the Interior
Department’s Fiscal Year 1996 budget, decimated the Service’s
entire listing program. As described by the Service itself in
March 1996 -- shortly before the budget situation was finally
resolved and funding was restored -- "the net effect of these
legislative and administrative actions is that the Service’s
listing program has been essentially shut down." 48 Fed. Reg.
9651.

The Congressional demolition of the listing program
was one of the most shortsighted, mean-spirited, and

counterproductive legislative actions in recent years. It
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accomplished absolutely nothing -- even from the standpoint of

those who believe (wrongly) that endangered species conservation
has stymied economic development. As suggested above, by simply
delaying decisions on species protection, the moratorium merely

ensured that species eventually in need of listing would be in

even worse shape -- and hence require even greater regulatory
attention -- than if protection had been afforded at an earlier
juncture.

The Administration’s Own Political Interference With
the Listing Program

At the same time, the entire breakdown in the listing
process cannot be laid at the door step of Congress. For several
reasons, the Administration’s wounds are, to a considerable
degree, self-inflicted. To begin with, while it deserves credit
for ultimately insisting on the termination of the moratorium
(after sufficient public pressure had been generated by
conservation groups), the Administration failed to take a high-
profile stand against the moratorium at earlier legislative
stages when it could have been removed or avoided altogether.

Moreover, the Administration itself has greatly politicized
the listing process -- by allowing political considerations to
dominate individual listing decisions, by ignoring the scientific
conclusions of its own field biologists, and by adopting general
policies which are plainly reflective of political rather than
biological imperatives. Sadly, rather than deflect Congressional
criticism of the ESA -- as some Administration officials
evidently anticipated -- these actions have merely served to

9
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reinforce the perception that federal protection of an imperilled
species is a horrible evil to be avoided at all costs.

As anyone who closely monitors the ESA listing process can
attest, examples of listing decisions which are flagrantly
motivated by political factors abound. Some of the most
egregious cases include:

-- the Alabama sturgeon: In June 1993, the Service proposed
to list this species as endangered, since it may be the
rarest unprotected native fish species in the United States.
However, in December 1994 -- under enormous pressure from
Alabama’s Congressional delegation -- the Service withdrew
the listing proposal on the grounds that the species was
suddenly suspected of having already become "extinct"
(despite the fact that no scientific expert had supported
that conclusion and even though a live member of the species
had been caught just a year earlier).

When the listing proposal for the species was withdrawn, FWS
Director Beattie stated in a press release that "if Alabama
sturgeon are found, the Endangered Species Act provides the
Service the flexibility to list them on an emergency basis."
However, although still another member of the species was
caught in April 1995 on the Alabama River, the Service has
still refused to protect this desperately endangered species
under the Act.

-- the Canada Lynx: Because this species has been eliminated
from much of its range in the United States, and continues
to face threats from habitat destruction and fragmentation,
as well as trapping, in October 1994, FWS biologists
prepared a draft proposed rule listing the species. Yet the
proposed rule was never even published for public comment
because the Service’s Washington office overruled the
agency’s own field biologists and directed that the species
not be protected.

To make matters worse, the rationale proffered for

overriding the conclusions of the biologists -- that Lynx
are plentiful in Canada, although they are facing grave
threats in the U.S. portion of their range -- could be used

to strip grizzly bears, gray wolves, and other high-profile
species of the protections of the Act.

-- the Queen Charlotte Goshawk and the Alexander Archipelago
Wolf: FWS biologists also concluded that these subspecies,
which exist only in the Tongass National Forest in Alaska,

10
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should be protected under the ESA because of logging, road

building, and other threats to their survival. Documents

recently obtained from the Service reveal that these
recommendations were ignored because of blatantly political
considerations.

For example, attached to this testimony is an extraordinary

"briefing" document which lists the "pros" and "cons" of not

listing the wolf (Attachment 3). One of the "cons" is that

failing to protect the species is "[n]ot consistent with our
analysis of the 5 factors in the listing regulations" --

i.e., that listing would be required by the law. On the

"pro" side of the balance is that refusing to protect the

species would be "least controversial with agencies,

industry, and the Alaskan delegation to Congress."

Predictably, as has now become commonplace, the "least

controversial," politically correct decision is the one that

took precedence over the legally and biologically correct
one.

In addition to these and many more examples of politically-
based listing decisions, the Service has issued broad "policy"
pronouncements that also set back the cause of endangered species
conservation and appear to be motivated purely by political
considerations. For instance, in July 1995, the Service
literally removed nearly 4,000 species from status as
"candidates" by simply wiping out what was known as "Category 2"
of its candidate list.

For more than fifteen years, this category had been employed
by Service biologists to monitor the status of species that might
eventually warrant listing, but for which more information-
gathering was necessary. In other words, as the FWS recognized
in its own published "notices of review," these were precisely
the kinds of species as to which early warning signs of trouble
might help avert the need for listing -- and hence invocation of

full federal jurisdiction -- down the road.

11
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The Service has never offered any biological justification
for its abrupt elimination of Category 2. Rather, the agency
conceded that it was merely responding to the misconception held
by some members of the public that the thousands of category 2
species would invariably make their way onto the endangered
species list within the next several years. Yet, instead of
figuring out how to correct that misimpression while still
carrying out the vital functions performed by the maintenance of
"category 2," the FWS instead opted simply to sweep literally
thousands of candidate species under the bureaucratic rug.

Similarly, in February 1996, the Service issued a new policy
adopting a far more restrictive definition of "distinct
population segment [s]" that may be listed under the Act. 61 Fed.
Reg. 4722. The policy provides that "international boundaries"
-- e.g., between Canada and the United States -- ordinarily will
not be employed to determine what is a "distinct population
segment" for purposes of invoking the Act’s safeguards. As long-
time FWS biologists have pointed out, however, if this policy
{which has already been invoked to deny protection to the U.S.
populations of the Lynx, Wolverine, and other species which are
disappearing in the U.S.) had been adopted following ESA
enactment, the FWS might never have listed the contiguous U.S.
populations of the grizzly bear, gray wolf, woodland caribou,
bald eagle, and brown pelican. 1In short, in the form of this
little-noticed policy, the Service has set the stage for a

drastic curtailment in the coverage of the Act.

12
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The May 16 Guidance on Listing Priorities

Most recently, on May 16, 1996, the FWS announced its
"guidance" on how it intends to spend the $ 4 million finally
made available to it by Congress for listing actions during the
remainder of Fiscal Year 1996. See 61 Fed. Reg. 24725. This
"guidance" declares that the Service’s 1983 priority guidelines
-- which, as noted above, compel the agency to prioritize
decisions according to the level of threats confronting species
-- are no longer "sufficient" because of the "present backlog of
proposed species" caused by the moratorium.

Accordingly, the guidance, in effect, indefinitely
substitutes a new set of priorities for the purely biologically
based one which has existed for thirteen years and is widely
regarded as one of the crucial cornerstones of the Act. 1In
essence, the guidance provides that, other than any emergency
listings', the agency will spend all of its appropriated funds
making final decisions on the 243 species for which the agency
issued proposed rules but could not take final action while the
moratorium was in effect.

Hence, under this guidance, the Service will spend no time

and resources -- zero -- through the remainder of Fiscal Year

* While the Service stated that it would make emergency

listings its highest priority, it has yet to match that promise
with concrete action. To date, the Service has refused requests
to emergency list species which are in desperate need of that
protection, including the Alabama sturgeon -- whose plight I have
already described -- and the Mountain yellow-legged frog. Only a
handful of Mountain yellow-legged frogs still exist, and the
FWS’s own biologists have, to no avail, implored the agency to
protect it as rapidly as possible.

13
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1996 on any listing activity other than finalization of proposed
rules: it will not move forward on publishing a proposed rule for
a single additional candidate subject to the multi-species
settlement, or for that matter, any other candidate; it will not
even respond substantively to citizen petitions for the listing
of any new species (except, perhaps, for those seeking emergency
listing); and it will not devote any time and resources to the
designation of critical habitat.

The Service makes no bones about the fact that this new
"guidance" -- which essentially constitutes a self-imposed
"moratorium"” on most actions required by section 4 of the ESA --
represents a blatant departure from the agency’s past emphasis on
biological priorities in the expenditure of listing resources.
Indeed, the Service flatly admits that, "even for [candidate]
species facing imminent, high-magnitude threats," such species
will be relegated to the back burner until the Service can plow

through the 243 species awaiting final listing decisions -- even

if those species face much lower threats and would not be
measurably harmed by a brief delay in final listing.

The Service’s asserted rationale for this draconian policy
is that, since "final listings provide substantive protection,
the Service is of the strong belief that this activity should
take precedence over new proposed listings," petition findings,
and other listing-related activities required by section 4 of the
ESA which will provide only "limited conservation benefits." 61

Fed. Reg. 24727. That assertion has a superficial ring of

14
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plausibility but, on closer inspection, it makes no sense.

As a practical matter, it is our understanding that there
are regions -- including the New England region -- in which there
are few, if any, proposals awaiting final rulemaking. Yet, under
the FWS’'s policy, biologists in those regions are nevertheless
prohibited from working on other listing activities so long as
other regional offices are still clearing off the backlog of 243
species subject to proposals. This means that the guidance will
have a disproportionate effect on states like California, where
many of the species subject to present proposals exist.®

Thus, whatever the theoretical merits of the Service’s
emphasis on finalizing proposed listings, there is no sound basis
for applying it to regions which do not have large backlogs of
proposals. Accordingly, we respectfully suggest that the
Administration be asked whether this is indeed the case and, if
so, why FWS biologists in New England should do nothing to
implement section 4 of the ESA, while their counterparts in
California work feverishly on pending proposals.

Moreover, there is no legal or rational basis to the
Service’s policy pronouncement that issuing final listing rules
should invariably -- i.e., regardless of biological needs -- be

placed on a higher priority tier than the development of proposed

5 This concentration of proposed species in California is

largely due to a separate settlement of a case brought by the
California Native Plant Society. That settlement set deadlines
for listing activities on a large number of California plant
species. See California Native Plant Society v. Lujan, No. 91-
0038 (E.D. Ca.) (Settlement Agreement Approved August 22, 1991).

15



137

rules for candidates species or responses to new petitions.
Obviously, if a particular candidate or petitioned species faces
a far graver threat of extinction than a species already subject
to a proposal, it is far more important that the candidate at
least begin the process leading to ESA protection. In addition,
a proposed rule at least brings the species some consideration in
the section 7 consultation process.

Yet, under the Service’s policy, even where all FWS
biologists agree that a particular candidate, or a species
subject to a new petition, should take precedence under the
agency'’s longstanding priority scheme, the biologists are
foreclosed from spending any time or effort on that species until
every single one of the 243 proposals is subject to a final rule.
Especially with regard to species that have been languishing in
candidate status for many years -- such as the nearly 100 species
still subject to the 1992 settlement agreement -- this policy
makes no sense whatsoever and subverts the Service’s purported
commitment to a listing process based on biological priorities.

Indeed, as demonstrated by Attachment 4, many of the
remaining settlement species are considered by FWS biologists to
be extremely high priorities for listing -- because of imminent
and serious threats to their continued existence -- yet under the
May 16 policy guidance, no effort will be made to protect any of
them for the foreseeable future. Such species include the
Mariana Fruit Bat, of which only a maximum of 200 individuals

remain; the Northern Idaho Ground Squirrel, whose population is

16
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estimated at 600-800 individuals and declining; and the Riparian
Brush Rabbit, which has a single population of as few as 170
individuals in Caswell Memorial Park in Caiifornia yet is
presently being hunted. The Service has no legitimate
justification for not spending at least some of its FY 1996
appropriation on these and other desperately imperilled candidate
species, whose numbers may already be lower than the minimum
considered necessary by biologists to sustain a species in the
wild.® -

In addition, this self-imposed moratorium undermines the
settlement agreement’s emphasis on a multi-species, ecosystem
approach to listing activities. Indeed, even if a FWS biologist
working on a final rule encounters several candidates which are
in the same ecosystem, and face exactly the same threats to their
survival, he or she must ignore the plight of the similarly
situated candidates and instead revert to the single species
approach to listing that the Service previously denounced.

In short, the net effect of the moratorium, and the
Service’s unfortunate reaction to it, is a retreat to the
intolerable state of affairs which existed prior to the
settlement agreement -- a situation in which the number of
candidates awaiting listing decisions multiplies exponentially;
imperilled species remain candidates for years or decades and are

close to extinction by the time they receive federal protection;

§ Attachment 4 was compiled from Listing Priority Forms

prepared by FWS biologists.
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the Service backs away from its commitment to an ecosystem-based
approach to listing; and interested parties are left in
regulatory limbo while they await word from the federal
government as to whether it will move forward with a listing
proposal.

WHAT SHOULD CONGRESS DO NOW

If Congress wants a listing process that is efficient,
apolitical, and biologically sound, it must do the following:

1. Particularly to compensate for the devastating effects
of the moratorium, Congress must provide the FWS with the
resources that it needs to both efficiently list species and
accomplish the other monumental tasks imposed on it by the Act.

2. Congress should codify the Service’'s obligation to take
an ecosystem, multi-species approach to its listing
responsibilities. This would not only make the process far more
efficient, but would have the added benefit of focusing public
attention on threats faced by entire ecosystems, rather than on
the individual species versus development controversies that have
often afflicted ESA implementation in the past.

3. Congress should adopt an amendment to the ESA which
requires the Service to propose a listing rule -- or formally
decide not to list a candidate species -- within a specified,
reasonable period of time. Only that approach -- which the
settlement sought to implement -- would ensure that future
candidate species do not languish unprotected indefinitely, and

would provide interested parties with some sense of certainty as

18



140

to when the Service will at least make decisions.

Equally important is what Congress and the Administration
should not do:

1. They should not continue to play political football with
the listing process while species continue to spiral towards
extinction. Indeed, perhaps the most useful thing that both
Congress and the Administration could do is simply leave FWS
biologists alone to do their jobs in a professional and
responsible fashion. The overwhelming majority of these
biologists are dedicated, cagéble public servants whose morale
has been needlessly ravaged during the past year.

2. They should not add even more costs and procedural
hurdles to what is already a lengthy, procedurally cumbersome
listing process. For example, pending legislative proposals to
mandate scientific "peer review" of all listing decisions are
utterly unjustified by any empirical evidence; not a single
decision to list a species has ever been overturned by a Court on
grounds that it was not supported by scientific evidence. Such
an across-the-board requirement for "peer review," or any other
new procedural hurdle in the listing process, could merely add
further unnecessary delay, thus ensuring that species are in even
worse shape once they are listed.

As suggested above, instead of making the listing process
more complex and costly, all efforts should be devoted to making
it more streamlined and efficient. As the National Academy of

Scientists’ expert panel concluded in its recent,
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Congressionally-authorized report, ienc n ndan

Species Act, we are presently in the midst of a "major episode of
biological extinction," and the "present cause of extinction is a
single biological species that has become so successful and so
exploitative that it threatens to destroy the very capital that
is necessary for its own long-term survival."”

In the face of this extinction crisis, the last thing that
Congress should contemplate doing is making the federal
protection of endangered and threatened species an even more
arduous, difficult, and costly process than it has already

become.

Eric R. Glitzenstein

Meyer & Glitzenstein

Suite 450

1601 Connecticut Ave., N.W.
Washington, D.C. 20016
(202) 5885206
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On the USFWS Settlement Regarding
Federal Listing of Endangered Species

by

One of tbe principal problems plagu-
ing impl ion of the E:
Species Act (ESA) since its creation has
been the enormous backlog of “candi-
date” species awaiting formal listing as
endangered or threatened. Inaneffortto
expedite the listing of such species, a
number of national wildlife groups and
grassroots environmentalists from
around the country—led by The Fund
for Animals and Jasper Carlton, Director
of the Bi ity Legal Foundati
filed a sweeping lawsuit in 1992 against
then Secretary of the Interior Manuel
Lujan and U.S. Fish and Wildlife Ser-
vice (USFWS, or the Service) Director
John Tumer (The Fund for Animals, et
al. v: Turner, Civ. No. 92-800). On
December 15, 1992, the parties to the
lawsuit reached a p ive settle-

Eric R. Glitzenstein

years. its “goal” was 10 list only about
*50 species per year on a &

finding as to whether the petition pre-
sents sub ial scientific or commer-

basis.” (Defendants” Answer to Com-
plaint in The Fund for Animals et al. v.
Lujan, at § 60). Thus, the scttlement
agreement will result in a substantial
increase in the pace of listings.

Reforms Involving “Warranted but
Precluded” Species

Another significant aspect of the
agreement involves the of

cial information indicating that the peti-
tioned action may be wamranted.” Within
ong year of receiving a petition which
USKFWS has determined may be war-
ranted. the Service must make one of
three findings: (1) that the petitioned
action is not warranted; (2) that the peti-
tioned action is warranted, in which case
USFWS must promptly publish a pro-
posal 10 list the species; or (3) that the

iti action is but that

species whose listing bas been deemed
by USFWS to be “warranted but pre-
cluded™ in response to citizen petitions.
Under the ESA, when an individual or
organization formally petitions USFW$S
to add an animal or plant to the list of

ment in the case, which, if implemented,
will greatly speed up the listing process
for and possibly th ds, of
imperilled species.

Schedule For Listing
Candidate 1 Species

The heart of the agreement is acom-
mimnent by USFWS 1o, by September
1996, propose for listing—or make fi-
nal, judicially-reviewable decisions not
to list—401 domestic “Candidate 1" spe-
cies of plants and animals. Candidate 1
species are those for which the Service
believes it already has adequate infor-
mation to list the species as endangered
or threatened, but for which it has not yet
issued formal Federal Register notices to
that effect.

Under the agreement, therefore,
USFWS is required to issue approxi-
mately 100 listing proposals per year for
the next four years. Since enactment of
the ESA, USFWS has averaged less than
forty listings per year and, in papers filed
in the lawsuit prior to settlement, the
Service acknowledged that, in recent

d d or d species, the
Service must, within 90 days, “make a

For many, the bald eagle

the “immediate proposat and timely pro-
mulgation of a final regulation” listing
the species is “preciuded by pending”
listing proposals, and that “expeditious
progress” is being made to list other
qualified species.

In The Fund for Animals lawsuit,
the plaintiffs argued that the Service had
placed hundreds
of species in the
“warranted but
precluded” cat-
egory for many
years, althoughiit
could not dem-
onstrate, as re-
quired by the
ESA, that it was
making “expedi-
tious progress”
in listing species
asendangered or
threatened. In
addition, the
plaintiffs were
concerned that
many of these
species had not
even been desig-
nated as Cat-
egory 1 species,
although the Ser-
vice hadpurport-
edly concluded

Photo by New York Zoological Society.

that their listing

1 Endangered Species UPDATE
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is in fact “warranted.” Rather, many of
tbese species hid been placed in “Cat-
egory 2." a classification which is sup-
poscdwhensuvedfotspeciesfor
which the Service lacks sufficient evi-
dence to make a definitive finding of
cndangered or threatened status.

‘The most important practical effect
of this anomaly in the Service's treat-
ment of “warranted but precluded” spe-
cies was that many of these species were
notbeingassigned listing “priority" num-
bers in accordance with the Service's
long-standing listing pri
48 Fed.Reg. 43098(1983)) Under that
priority system, all Category 1 species
are assigned priority numbers, which
are supposed (0 reflect the degree and
magnitude of the threats jeopardizing
the species. Category 2 species are not
ordinarily assigned formal priority num-
bers by USFWS.

Thus, by making “warranted but
precluded” findings for numerous spe-
cies year after year, and by placing such
species in Category 2 rather than Cat-
egory 1. USFWS was effectively rel-
egating such species toa form of regula-
tory limbo. From the standpoint of the
persons or organizations who had peti-
tioned for protection of these species,
the Service's placement of the species in
Category 2-—and concomitant failure to
assign apriority number—made it virtu-
ally impossible to even gauge where the
species stood in the queue relative to
other imperilled plants and animals lack-
ing protection under the ESA.

To resolve plaintiffs’ complaint of

i f the

designation, USFWS agxeed 10 2 num-
ber of reforms. First, the settiement
agreement provides that all species that
bad been classified as “wamantéd but
precluded” as of September 1, 1992, and
for which USFWS had completed status
surveys within one year prior to that
date—12 species inall—the Service will,

by October 1993, cuher(l)proposcsnch
species for listing as

143

effect. With regard to all such animals
and plants that arc assigned a listing
priority number of 1, 2, or 3—i.e., spe-
cies or subspecies which, under the
Service's priority system, are facing both
an “imminent” and a “high™ threat of
extinction—the Service must, by Sep-
tember 1996, propose such species for

Endangered Species
UPDATE
A forum for information exchange on

endangered species issues
Vol. 10 No.§

March 1993

Judy Tasse...

listing as endangered or threate or Ono Gonzale; Associate Editor
:::;!:h a R Register m':d'ex_ Terry Root ... Faculty Advisor
plaining why listing of the species is not
warranted. Instructions /wA;t’wn:
Second species that w ere The Endangered Species UPDATE
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as of September 1, 1992, and for which
USFWS did not complete a status sur-
vey within one year prior to that date—
approximately 800 species of plants and
animals—tbe Service must, by October
l993 makc new findings “based on lhe
bie scientific and

information.” These findings must ei-
ther (1) conclude that the petitioned ac-
tion is warranted (to be followed
promptly by published notices that pro-
pose such species for listing as endan-
gered or threatened); (2) officially place
any such species that the Servi

in a wide range of areas
including but not limited to: research and
management activities aad policy analyses
fo cadangered species, theosetical
approaches to specics conservation, and
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o, contact the editor.
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uves (o classify as “warranted but pre-
cluded” in Category 1 and assign such
species a listing priority number in ac-
cordance with the Service's listing pri-
ority system; or (3) conclude that the
species should not be listed, a decision
which must be explained in a published
and judicially reviewable Federal Reg-
ister notice. Once again, with regard to
any such species to which USFWS as-
signs a priority number of 1, 2, or 3, the
agency must, by September 1996, pro-
pose the species for listing as endan-
gered or mamed. or make a final

why ion of
the species under the ESA is not war-
ranted

Third, with regard to all species that
are designated as “warranted but pre-
cluded” after September 1, 1992,
USI'-\VS has agreed to promptly assign

threatened, (2) officially place such spc

ciesin Category 1and assign the species
a listing priority number in accordance
with the Service's published priority
system; or (3) determine that listing is
not warranted for the species and pub-
lish a Federal Register notice to that

pecies a listing pnoatynnm
ber. Thi i
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a listing priority number and plx:ed in
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nnd {4 in destgmung critical habitat.”

Candidate 2 species, other than those

Category 1. In essence, th the ina thatshould  which have also been designated as
Service has agreed to integraic its sys-  greatly streamline the listing process if but p " in
tem for ding to kisting petiti fully imp the obli-  tociti Assuggested ib

with its internal process for prioritizing
candidate species.

it To An E

gates the Service, in pursuing this multi-
species approach, to “consider and rely
on, to the maximum extent feasible, the

Approaeh to Listing

‘I'he final no-ewonhy aspect of the

‘ itcom-
mitment by the federal govemmem ©

tity of threats faced by differ-

ent species in the same ecosystem.”
Simply stated, therefore, if USFWS
determines that a large number of spe-
cies within a given ecosystem are at risk
because of the same problem—most

as a result of the agreement, any indn-
vidual or organization convinced that a
Category 2 species warrants listing is at
least in a better position to ensure that
the species is placed in Category 1 and
receives a listing priority number. Oth-
erwise, the settement—and the ESA
itself, as currently drafied—afford no
assurance that the Service will, withina

pursue a “multi-species, ap-
proach™ 10 its listing responsibilities.
According to the agreement, USFWS
and the Department of the Interior now

- b Al

it l\ hitat l.‘-Sc(
vice musl, under the settlement agree-
ment, list all of those species together in
aunified rulemaking proceeding, rather

bas long been urged by a number of
conservationists—"will assist [federal
officials] in beuer analyzing the com-
mon nature and magnitude of threats
facing ecosystems, help them in under-
standing the relationships among im-
perilled species in ecosystems, and be
more cost-effective than a species-by-
species app to listing responsibili-

than repeatedly reinvent the wheel in
case-by-case listing packages. Such an
approach, of course, will promote not
only speedier protection of imperilled
species, but will also allow a rederal
agency that is

time frame, perform the bio-
logical status reviews and gather other
information that may be necessary (o
initiate regulatory action for Candidate
2 species.

Finally, Congressional codification
of certain features of the agreement
would ensure that reforms agreed to by
USFWS become a permanent fixture in

y
10 get the biggest bang out of its few
listing bucks. It should also bave the
added benefit of focusing public and

ties." Indeed, in recent years, the Ser-
vice has undertaken such a multi-spe-
cies to meet its obli

media on Lhreats faced by en-
tire ecosystems, rather than on the indi-
vidual species versus development con-

under two other

that have often afflicted ESA

that require it to list a large number of
California and Hawaiian plant species
(see Conservation Council for Hawaii v.
Lujnn. Civ. No 89-953 (D. Hawaii)
May
9 1990); Cahjomm Nanve Plan: Soci-
uy v. Lujan, No. 9l0038 (ED. Ca)

App Au-
gust 22, 1991)) {For more on ecosys-
tem approaches, see Endangered Spe-
cies UPDATE Special Issue, Vol.10
Nos.3&4, "Exploring an Ecosystem
Approach to Endangered Species Con-
servation"—Ed.)

dorsing this app

asa nauonal policy, The Fund for Ani-
mals settlement provides that the Ser-
vice will “direct each region, where bio-
logically appropriate, to use a multi-
species, ecosystem approach . . . [1] in
the monitoring of candidate and war-
ranted but precluded species, including
status surveys, {2] in proposing species
for listing as endangered and threat-
ened; (3] in adopting (inal rules listing
species as endangered and threatened;

in the past.

Implications for Endangered
ies Act R e

While the settlement accomplishes
a number of much-needed reforms, itis
by no means a curc-all for what ails the
listing process. Truly long-term, sys-
temic improvements in the process can

ESA impl Most notably,
Congress should set in legislative stone
the Service's obligation to take an eco-
system, multi-species approach to its
listing responsibilities, as well as the
agency’s commitment to, at aminimum,
assign all “warranted but precluded”
species to Category 1. Virtually all
students of the Act agree that these are
useful, if not vital, policy reforms, which
can only assist in making the listing and
petition process more efficient, sensible,
and comprebensible (o interested citi-
zens and organizations.

Of course, the single most helpful
thing that Congress could do is provide
Interior Secretary Bruce Babbitt—the
ﬁrsx Interior leader with a genuine com-
to the ESA in more than a

only come from C over-
haul of the Act. Tobegmwuh.assum
ing that USFWS fulfills its obligation to
hsl all current Candidate 1 speaes by
1996, th not
ensure that future Cmdxdale 1 species
donotl ish
An (0 the ESA requiri |hc
Service to propose a listing rule—or
formally decide not to list a Candidate 1
species—within a specified period of
time would help guarantee that USFWS
does not revert o its prior lackadaisical
pace.

M. b

does not directly obligate the Service to
make any changes in its of

decade—with the resources that be needs
10 borh efficiently list species and ac-
complish the other berculean tasks im-
posed on him by the Act, such as draft-
ing meaningful recovery plans and des-
ignating critical habitat. In the absence
of such desperately-needed funds, the
Act's lofty promise to “provide a pro-
gram for the conservation of . . . endan-
ecosystems will continue to ring bollow
for many animals and plants in dire need
of the Act’s protection.

Eric R. Glitzenstcin is & partoer in the public-
interest law firm Meyer & Glitzenstein, and was
o) ot N acisasd

in this article.
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DEPARTMENT of the INTERIOR

news release

For Release: Decenber 15, 1992 Georgia Parham 202-203-5634

Pish ard Wildlife Service

GREEM SETS TIMES E_POR PROTECTING RARE PLANTS j ANIMALY
The Interior Department’s d.s. Fish and Wildlife Serw_r_ice today
announced it has reached out of court settlement of a case
.tnvolviné the agex;cy's procadu'reé to reduce ti:xe backlog of piants'.'
and animals awaiting listing decisions under the E.nda'ngered Specie'sl
Act., The settlement‘ agreement was reached wit_:h 'l‘he- Fund fax;_
Animals, Defenders of Wildlife, In Defense of Endéngeredl s_nec‘.es,:
and other indiwiduals.

" The agreemént supports the Service’s existing priority system
which ranks at—:isk, candidate species based -on, the degree of
threat faced by en;:h candida-te, 7;: well as the taxonomic rarity of'
2 specias.m

"This agreement aséentj.ally gives a seal of approval to the
Service’s existing method for setting priorities for these species
in negd of protection,”® s_aid John Turner, Service pirector. :

Under the Qg-reo.ment, and based on the eﬁcisi.ing priovrity
system, the Service will decide whether to propose for i;st;ing
approximately 400 ™category -1* candidate plants and animals over
the next four years. Category 1 species are those for which ;.he'
best scientific information supports listing but, due to oth'ez"A
demands, the Serxvice hai been mblé to tllevelop a listing proposal.
Those species with the highest priority will he pr'opc;se;i first,

(more) :

Attachment 2
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-2-

The Service has agreed to decide whether to prepose fcr
listing approximately 95 categcry 1 candigﬂéte species each y.'ear
through September 1996, a commitment comparable with the past two
years, when the Service proposed 215 plants and anlmals and 11.sted
144, in addit:r.on, the Service is to report annually. on ':.t_s
progress through 1997. 7

The agreement alsc formal izes a Service commitment to
emphasize, where possible, multiple species listings or proposals’
that address enti-e' ecosystems, instead of a snecies-by—specxes
approach. In additien to beinq more cost-effective, these methcds
allew the Service to focus on the needs of plant and animal
communi._ties as a whole, not individually. -

Species petitioned for- listing, that are ‘determined by the
Service to be warranted for lxsting but precluded by species.
currently of higher priority, vxll be class:.t:.ed only as category:
1 species, instead of category 1 or 2. category 2 cand:.dates are:
those for which insufficient in!omtzon exists to conclude that
listing is warranted but continued monitoring will be carried out.‘

~DOI~-
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Settlement Agreement Species
Appendix A

Species

149

2age 1

Ione manzanita

Purple amole

Camatta Canyon amole

La Graciosa thistle

Cirsium rhothophilum

Baker‘s larkspur

Designation Priority No.
Present/Pasc

a/a 2

ci/c1 €

ci/c 3

ca/a 2

c/c 2

c/cr 2 (prev. S)

Attachment 4

Mining activities continue to destroy species habitat. Mining
has eliminated several populations since 1990. Farming and
grazing has destroyed or degraded species habitat. Clearing
for development, both residencial and industrial, threatens
the habitat. Species grows on very unique seil vhich i
unusual in U.S. Due to %0il type, may be difficult to
reestablish spntl.l on BLM land. Unidentified fungal pl:hogen
has caused majo: back of partial or entire scand
pecies, Sp-cul not listed by state (CA). Unde: CA ;uxung
lava only procection received by species is at discretion of
lead agency. Species is restricted to 1S occurrenc Tresd

e declining.

Primary threats include military activities, predacion by
cattle and rabbits, comperition with alien grasses, and
road grading activities. Milirary -cuvu.&u include tank
operations and human activity. One population of only four
in existence vas severely damaged by a tank in 1994. Efforts
to reduce military xmctl have been. toz all intents and

To Flag Off populacion to detes rank tr,
were ignored. Species is eligible for state listing (CA), but
has not been listed. Bven if state listed, state lav does

not appear to pratect plants from habitat modification or land
use changes. Army directives for management of sensitive

natural resources have not been sufficient to provide adequate
pretection to soscies, Species is vulnerable to extinction
due to low numbers of individuals and populatiors. Species is
restricted to 4 popunnm 811 cn the Poct Butaz-Ligyece

1,000

Arwy
Per populaticn. sp.ex- \rond i wakmova;

Primary threats include off-highway vehicle us: pl’l&txun by
cattle and rabbits, competition with alien grasses, and road
!rading activities. One population of species located on

National Porest. Until 1984, habitac for plant was
..ua as nugmq area for OHV activity. Portion of habitat
fenced in 1984 bur fencing never completed. Recently seen
OHV tracks indicates that dlmlge still occurs. Cactle grazing
occurs within habitac. es (i.e. cattle, rabbits, other
small mamoal) have bes uur.cd :u consume 75 percen
leaves and flowers of lp!:l . (CA} listed as rare
1978. State law, however, .ppeau n exempt uxmg of pnnu
via habitat modification or land use change by the landown:
Current regulations guiding management of nnnun Sescoroes
on USPS 1ands have been insufficient to avoid damage to species.
Limited m-knz ot populations and individuals increase threat

events. One of species

ocnnnr.nmnu Matiomal Pore
estisated population size at 1,000. Mo ew survey has been done.
Spacies trend is unknowa.

All populations of species are on private land. Primary threacs
include groundwater pumping, ORV use, and coastal development.
Thllll'l are considered to be agricultural pests and at least

ne population is believed to have been extirpated through
hu!ncxde use. Only one of seven populations has substantial
number e! plants (fluctuating between 6, 000 and 54,000} buc
mm:u 1 aba

pon winter storms elmxn.n:ed occupied habital

Stace {CA) 1isced a8 threatened. State laws, hovever,
to be inadequate co protect against the taking of such plancs
Via nabitat modification or land use change by landown
CEQA determinat ions made by state agencies have or will adveraely
atfect the habitat of the species. Nitigation measures and
relocation efforts have failed. State managemenc plan for
species, though only consisting of recommendations, has not been
re are caly 7 populaticas of this speciea, five

than 50 plants each. Species is vulnersble
to stochastic axtinction due to the low numbers of individuals
snd populations. Species tread is declising.

Species is highly spacialized plant restricted Lo an excremely
limited habitat consisting of strip of land between wind blown
beach and stabilized dunes. Scrip of habitat is only a few
meters wide for majority of ax-:rm:mn 80 percent of plants
occur on mﬂmbuzg Air Porce Base. mary threats to
populations on and off Air Porce Base inckudl ©0il production
-c:hdz es, trampling by beach users, ORV use, and development
t Coast Guard hcthty State {(CA) listed threatened.

State h-, nadequate to protect sgsinet ¢ taking
of such plancs via mnn modification or changes .
o informatica is pmu. regarding nusber o! muhtw- or
individoals. Species trend is ia declise.

sheep grazing extirpated species in Sonoma County. Current
presirogod species include over collection and road maintenance
activities. Only population of species is located on a steep
road bank along a county rigm:-ot way . lnu and federal
regulatory mechanisms a

Low number of maxvmun- in mlltxon tnunm- the species
e . Ouly cne th about 35 individuals
1s known to exist. Species trend is mlnl-q




Settlement Agreement Species
Appencix A

Species

Des i
Present/Past

Priority No.

150

Page 2

Sragrostis fosbergii

Willamette Valley daisy

Ione buckwheat

Irish Hill buckwheat

Tutuila tree snail

cr/c2

ca/cr

cr/c1

cr/c1

C1/None

2

Species listed in Appendix A of settlement as
pnonty 5 yet listing priority form, dated
1/19/94, indicates that species had no prior

designation.

Gentner's mission-bells

High Rock Springs tui chub

Cowhead Lake tui chub

Gaviota tarplant

Hua kuahiwi

Hau kuahiwi

c1/c1

c/cL

c1/c1

ci/c1

c1/ct

c1/cL

Primary threats include adverse habitat modification by pigs
and goats, predation by goacs, trampling, overcollection,
competition with alien plants te (NI) does not recognize
species as endangered until listed by federal government.
Stochastic extinction major threat. Only four populationa
containing 6 individuals are known to exist. Species tresd
1s unknowa.

Species believad to be extinct uncil 1980 Primary threats

include agricultural practices,
herbicide spuqu For roadside sites, development for private
land sites, dumping of fill material, road construction, and

Livestock grazing 2nd tarming practices. Ome population
(approx. 6,000 individuals) was plowed in 1986. Another
population and a part of 3 third population was destroyed by
road grading in 1993, No existing regulatory mechanisms
protect this spe Species is known to exist in 18 sites
Cith s combined popuiation of 7,474 plants.  Species trend
is declining.

Primary threats include clay mmng, clearing tor tarming,
and grazing, clearing for
Habitat fragmentation usocxand wuh mining and md buudmg
also threatens species. State {CA} listed as endangered, bui

CEQA process inadequate for protection. Species ie known from
9 populations. Species trend is not indicated.

Threats are same as for lone buckwheat. Spacies is known from
ouly two populations. Spaciss tremd is not indicated.

Prigary chreste {aciude habitat loss to agriculture and

ith alien snail.
Alien snail cpetll Ta capable o complecaly extirpating prey.
including species in question. Hurricanes can also damage
Species occurs in American Samoa. Pawer thas 2,000 individuals
are known to be alive. Species trend is deciining.

Primary threats include housing development, woody plant species
invasion associated with fire suppression, and collection
Largest known population destroyed in 1990 by construction of
drivevay, 3 of 6 flagged populations partially destroyed by
clearing and bulldozing between 1986 and 1988. Species
attractive to collectors for horticultural purposes. Not
protected by State (OR) but proposed for listing in 11/94.
Species threatened by stochastic events. Species rarely produces
seed. Spectes ia known trom 13 sites aacompaseing 16 acres and
containing 165 plants. Species trend is e daciining.

Sncire population of subspecies iz on privately ovned ranch and,
o destruction, modification,
o eurcailnent of habitat, Aerican tilapia cechped £rom squa-
culture pond on ranch and channel catfish introduced into

system resulted in competition with and predation on the species
evidently leading to its extirpation in 1989. Subspecies enjoys
no_regulatory protection. Species is considered extinct buc
will remain 4 candidate until survey confirme species is gone.

Primacry threats include diversion of water especially during
periods of drought, livestock grazing, predation by snakes and
birds, pest control programs, and intentional vandalism by
private landowners. Prolonged drought in early 1990 resulted
in the desiccation of much of species habitat. Livestock grazing
has removed most of riparian vegetation reducing cover for
species and making them more vulnerable to predation by snakes
and birds. Species is confined to 4 km of slough behind
Cowhead lake. No State (CA) regulatory me:mmsm- exist to
protect the species. Species is ksown from one site containing,
based on & 199 survey, & minimum of aix Thub, ineleding
juvenilas. Species trand is declining.

Land on which species ia found is sither owned or leased by
Texaco or Chevron, 40 percent of habitat within known unge
of species has been . altered,

construction of oil and gas facilities and pipelines. P
projects will likely adversely affect species and increase
likelinood of extinction, Heavy grazing of species may also
affect survival by reducing stature and seed production.
Stochastic events including fire and oil spills threaten this

species with extinction. Species is known from 20 colonies
eacompassing 60 acres of habitat. Nusber of iadividuais in
sach colony on a pumber of

varisbies. Species trand is daeuung.

Primary threats include adverse habitat modifications caused
ey feral pagl, cattl sheep, rat predation on bark,

lower, and fruit, insect damage, and competition with
lhen plants. State (RI) does not recognize species as
endangered until federal liscing is completed. Species
threatened with stochastic extinction and/or reduced
reproductive vigor due to small numbers. Only plant known
of spacies died in 1930. Eleven plant. eulunuﬂ from

of plants

Threats sane ac for species sbove. Species knows fros ooe
1ati 13 1s. Species trend is

indicated ss possibly extinct.
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santa Cruz tarplant /e 2 Populations from San Francisco area have been sxtirpaced.
Monterey County population also extirpated. Las

naturally occurring population in Bay Area an:xoyed in

1993 when habicat was converced into shopping cencer.

Of 13 remaining nacive populations, 8 are on privately owned
lands currently or ancicipated for development. Watsonville
airpore population currencly being moved. disced, and grazed.
Proposed sirport expansion uill eliminace habicat. ot

200
donated €0 CA Poly. Univ., 3000 individuals on unlandscaped
portion of golt course, one partially protected by conservation
agreement, and last is on CA Dept. of Parks land which may be
open to ORV use. State (CA) listed as endangered in 1979.
Agricultural use and grazing permits invasion of alien plant
taxa which out Compete species. Species kmown fram 10 sites,
13 native. 7 axperimental seedings. Wusber of isdividuala
Temaining, except For numbers provided abave, are not
listed. Species tremd is declining

Nipowo lupine /e 2 Guadalupe Dunes, private land, contains all of the remaining
members of this species. Primary threats include highway
realignment. ORV impacts, introduced weedy plants. continued
energy related predation

pocket rs and i natural and
facility catascrophe. Guadalupe dune been extensively
eloped and altered for petroleum oo Bt gophers
ey to consume whole colonies of species.
State (CA] listed as endangered though state law appears
inadequate to protect such plants from habitat modification and
land use changes. Species known from five occurrences with
T than 700 individuals. Spacies tread is daclinisg.

Yreka phlox a/c 2 Significant portion of species habitat in City of Yreka (CA}
is threatened by future development for homes and infra-
structure. 60 acres of habitat (of approx. 270} talls within
subdivision. Seven of eight parcels that_support species
have species on over 75 percent of lot. Species is State
listed as endangered. CEQA may not be ettemrive in addressing
species protection needs on private lands. Stochascic events
and habitac fragmentation may threaten species. Second pop-
vlacion Yreka is undisturbed. Species is known from
tvo sites. mumber of wurviviog iadividuals i sot knows.
Species :n-a is declialog

Rough popcomflower /el 2 Wetland habitat is at risk due to filling. This threat is
particularly pronounced on private lands. Of nine sites,
seven are currently being or are likely to be impacted by
filling or cattle grazing. At one site, suitable habitat
has been cut in half by development. At another, 80 percent
of the plant numbers due to fill dirt dumping. Highway
maincenance accivities by ODT threacened taxon near highway.
Cattle, sheep, and horse gra:ing resulted in direct lots

of habitat at four sites. Since 1983 the number

RLeiSata o (aach o hess pites Mas bian Baleed Sie, o
spring grazing. State {OR} listed as endangered but law
gnly provides protection for spacles on lends managed by

OR Depe. of Transportation. Species it kuows from aine
sites contain: than 1,400 {adivicuaie:
Mariana fruit bat s/ 3 Primary threats include development, natural disasters

(typhoons) , poaching, and predation by brown tree snake.
Populations on Saipan, Tinian and Agiguan islands have
dropped from tens of thousands historically to 50 or fewer
individuals on Saipan, 50 or Cewe Tinian, and 100 or
fewer on Agiguan through hunting and habitac destruction by
typhoons. Muncing is now illegal but poaching is common

i h Tecent end of legal
froit bat 1mporcs trom Palan.  Introduction of brovn tree
snake from Guam could decimate population. Extinction due
to stochastic events is & risk. Only & maximum of 200
individuals are believed to exist on three islands. Speci
trend is declining.

Kauai cave awphipod cr/ca 1 Habitat of species completely on private lands in an area of
active resort and housing development. Threat from development
is imminent and if conservation me res A not
this species will be extirpated due to habitat
insecticides and biological control agents on golf course
and residential areas pose serious threats to species. Species
vas propased co be 1isted as endangered and critical muu
was proposed in June 1978 as a resulc of petition submitted i
1977. In June 1980, the two year time limit on proposed rales
expired for this species and che proposed rule was withdrawn.
Species is known only from four lava tube and limestone caves
o nathasnt coust of Keuat. Mo veliable method for estimating
population size exists. Species tremd is decliming.
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Northern Idaho Ground Squirrel C1/C2 ) t is small and 1y

habita
By S9Cieiruch) 1ARd Covereetinst, meadow TrVALILE by Conifere
(caused by fire Buppreasion) . graziog by donestic 1ives ack,
golf course development, ORV xound expans.
Recording £o USDA (19947, semaining popu cions are aikely to
bacome extinc:. One site for species converted intogolf course.
Plinking or recreational shooting may contribute to decline of
species. Scientific collecting may adversely impact social
structure of populaticn. No formal protection currently
available to population on USPS lands. Efforts to develop CA
with USPS have failed. Larg o population is on privace
1and and landovaet has Dees nmwilling to enter ince On
Stochastic svents Chreaten population. Fpecies ia Kaova from
ooe single lerge meadow complax with smeller populations
distributed over 10 x )0 km area. Species, however, appears
to actually occupy less than 500 hactares. Total pumber of
species estimated at ‘OO»IOO 4in Idaho, Species trend is
declining.

Riparian brush rabbit [SVEY 3 90 paxcent of original habitar descroyed. Riparian habicac
modified or eliminaced by urban, agricultural, and
control activities. Remaining remnant habitat lloﬂg S an
provide litele or fo ratugia €or species, parcicularly during
loods. Wnen tlooding occurs some individuals may drown
el o high, wore open land, D iner
risk ol predation. Habitat has also been cl acea T
housing, flood control activit and farming.  Puture habitat
Yosses sre expected with & proposal to clear 63 miles
of river vegetation for flood control purposes. Livestock
grazing, ORV use, and construction of rifle ranges also destroy
or degrade habitat. California permits hunting of brush rabbit
from July 1 through January 30 with a daily bag of five animals.
State regulations do not dxl!inguilh becveen che .ump-cxn in
om other 15 may be
vulnerable to hunting. BeSanticides vsed for odent contrel
may alao affect subspecies. Inbreeding depression is also a
concern. Population is vulnerable to stochastic events. Species
is known from 4 siogle populaticns i Caswell Nemorisl State
Park (CA). Mumber o I3 lcally from
10 or less messured T 1905.0¢ wtkar savere £looding to a recent
peak population tes ranging frow 170-608 individusls
occupying & 198 Tea. Species trend is 1isted as stable.

Howall‘s spectacular thelypody /e 3 Most of former habitat has been destroyed through conversion
into improved pasture or farmland. Little remaining habitat
is almost entirely used for cartle grazing. Remaining sites
have been srazed lightly or not 4t all largely by accidenc.
Most of habitac destroyed a grounds when parking
area was paved in 1994. Sace (oR) iares a8 Chesatensd.
buc stace law is largely ineftective in providing
procection for species on private land.  Spec

it 144.5 acres
trend is declining.
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INTRODUCTION

On behalf of Pacific Legal Foundation and the Fairy Shrimp Study Group
(FSSG), thank you for the opportunity to present testimony today on the Endangered Species
Act (ESA). I am Rob Rivett. I am a lawyer and the Director of Environmental Law for
Pacific Legal Foundation. I have also worked during the last year and one-half as an advisor
to the FSSG. Over the years, I have had considerable experience with ESA which is
probably the most powerful as well as uncompromising environmental law in this country..
Because of these characteristics, it is very important that ESA be administered in a fair,
ethical, and scientifically accurate manner. Iam grateful you asked me here today to recount
some of my experiences with the administration of the Act especially with the listing and
delisting process and to offer suggestions on how to improve decisions made.

ESA contains few features that landowners, tax payers, or economists would
embrace. Enacted in 1973, ESA is well-intentioned in its aim to prevent the extinction of
important plant and animal species. However, after some 23 years, the results have been
mixed at best. More and more species continue to be classified by the government as
threatened or endangered yet few species ever listed have been removed from the list due to
their recovery. Additional listings based on bad or paltry science have caused great concern
and undoubtedly contributed to Congress’ decision to impose a listing moratorium in April,
1995. Now that the moratorium has been lifted by the President’s April 26, 1996, waiver
action and Congress’ has appropriated nearly $4 million for the Fish and Wildlife Services
(FWS) listing program, it is useful to examine FWS’ past record and present strategies to
meet its ESA responsibilities. With increased listings, America experiences ever escalating
restrictions on how and even whether certain private properties can be used by their owners.
PLF and FSSG are very concemned about these seemingly endless restrictions, many of which
are apparently designed to control land use rather than protect species and rehabilitate their
habitat. PLF and FSSG are pleased to share with the Committee examples of such ESA
misuse and suggest ways to avoid these problems in the future.

Pacific Legal Foundation is a nonprofit, public interest law organization with
over 20,000 members, contributors, and supporters throughout the country. Since its
establishment in 1973, the same year the ESA was enacted, PLF has engaged in research and
litigation over a broad spectrum of public interest issues. PLF supports the concept that

sls
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governmental action should be limited to a legitimate scope of authority, and that
governmental decisions should reflect a careful assessment of the social and economic costs
and benefits involved.

One of the basic philosophies of PLF is that the development of governmental
policy for environmental and land use issues should include concerns for the economy,
employment, property rights, and general welfare of the public as well as concern for the
environment. In short, PLF advocates a broad view of the public interest and seeks to
ensure that balance and common sense are the bases on which laws and regulations are
adopted, interpreted, and administered.

PLF has litigated numerous cases from state courts to the United States
Supreme Court in order to fight for the constitutional rights of property owners. For
example, PLF attorneys represented the Nollan family in Nollan v. California Coastal
Commission,! one of three landmark property rights cases decided by the United States
Supreme Court in 1987. PLF participated in the other two 1987 cases as amicus curiae? just
as it did in the two most recent Supreme Court cases in 1982 and 1984 which further refined
the interpretation of the Takings Clause of the Fifth Amendment of the United States
Constitution.®> The Foundation has also participated in numerous cases involving the
implications of endangered species,* wetlands,® and other environmental regulations
including several cases where millions of dollars have been awarded to property owners who

! 483 U.S. 825 (1987).

2 Keystone Bituminous Coal Association v. DeBenedictis, 480 U.S. 470 (1987); and First
English Evangelical Lutheran Church of Glendale v. County of Los Angeles, 482 U.S. 304
(1987).

3 Lucas v. South Carolina Coastal Council, 505 U.S. ___, 120 L. Ed. 2d 798 (1992);
Dolan v. City of Tigard, 512 U.S. __, 129 L. Ed. 2d 304 (1994).

* Pacific Legal Foundation v. Andrus, 657 F.2d 829 (6th Cir. 1981); Sweet Home Chapter
of Communities for a Great Oregon v. Lujan, ___U.S. __, 132 L. Ed. 2d 597 (1995);
Bennett v. Plenert, 63 F.3d 915 (9th Cir.), cert. granted, 64 U.S.L.W. 3635 (March 25,
1996) (No. 95-813).

5 Ocie Mills and Carey C. Mills v. United States of America, 36 F.3d 1052 (11th Cir. 1994).

=2-
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were denied Section 404 dredge and fill permits by the Corps of Engineers.® Because of our
long held interest in a reasonable, balanced response to national envirénmental concerns and
in the protection of private property rights we appreciate this opportunity to submit
testimony.

The Fairy Shrimp Study Group is an organization of California businesses and
statewide associations who organized to reevaluate the endangered status of four listed
species of California vernal pool shrimp. FSSG includes the California Chamber of
Commerce, the California Cattlemen’s Association, Western Growers Association, and
several private property owners. FSSG formed at the end of 1994 in response to the United
States Fish and Wildlife Services’s listing of three species of fairy shrimp and one species of
tadpole shrimp as endangered or threatened. Our group suspected, as did many members of
the scientific community, that at the time of listing at least two of the four species of shrimp
(Branchinecta lynchi and Lepidurus parkardi) were not endangered. Our principal task was
to gather more information and, if our suspicions were correct, to initiate delisting
proceedings. As a result of that effort, the FSSG filed a delisting petition on February 29,
1996. To our knowledge, it has not been acted upon by FWS.

CALIFORNIA EXAMPLES

The citizens of California have been asked to shoulder substantial ESA
protection costs due to California’s unique status. Because of its climate and favorable
geography, as of 1994 California provided a home for 128 federally listed species and had
nearly 1,000 candidates for listing. 5 Endangeréed Species Blueprint, NWI Resource,

Issue 1.7 A United States Fish and Wildlife Service’ regulation protects endangered species
habitat on private property and, as applied in this state, forbids many types of otherwise

permissible, ordinary land use activities on millions of acres of private land.* Numerous

S Formanek v. United States, 26 Cl. Ct. 332 (1992) ($933,921 awarded) and Loveladies
Harbor, Inc. v. United States, 28 F.3d 1171 (Fed. Cir. 1994) ($2.6 million awarded).

7 That number has changed. The FWS recently stated that the current national backlog
entails 243 proposed species waiting final ruling, 182 candidate species identified, and 57
petition findings pending. 61 Fed. Reg. 24722-23 (May 16, 1996).

8 50 C.F.R. 17.3 (1992).
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examples exist detailing the enormous costs and administrative burdens private landowners
have been forced to bear.

For example, the California timber industry has suffered staggering losses as a
result of FWS’ regulation protecting endangered species habitat at the expense of private
property owners. The Wagner Corporation, a small family owned timber company
established in Stockton, California, in 1895, owns and manages 3,400 acres of forest land
near Garberville, California. During the 1993 and 1994 forest season, Wagner found a pair
of nesting spotted owls (protected under the ESA) in the middle of an area then scheduled for
logging. To prevent a "take" by modifying habitat Wagner could log only 45% of the trees
selected for harvesting. As a result, the company’s revenue losses approached $200,000.
Since the area is on a 17-year rotation, Wagner will not be able to harvest the area again
until the year 2012.

Eel River Sawmills, Inc. (ERS), is another small timber company located in
Fortuna, California. Founded in 1948, ERS also has been economically injured by USFWS’
determinations regarding the habitat needs of the spotted owl on private lands. Specifically,
ERS has been required to leave untouched and standing several million feet of old-growth
Douglas fir because according to USFWS any amount of harvest would harm habitat and thus
result in the "take" of resident owls. The inability to properly manage its timberlands, in the

name of species protection, has caused ERS to suffer considerable economic loss.

Schmidbauer Lumber, Inc., located in Eureka, California, has consulted with a
small private property owner who also has suffered severe financial loss. Even though the
property owner had completed all permitting requirements including all surveys for protected
spotted owl and marbled murrelet necessary to proceed with a harvest under a state Non-
Industrial Timber Management Plan, the property owner was told not to proceed because it
was discovered that a neighboring property contained murrelet sightings. In order to
proceed, a 300-foot no-harvest buffer and a seasonal harvest restriction (April 1-

September 15) of one quarter mile buffer were required to be set aside to protect the
murrelet.

Salmon Creek Corporation of Humboldt County, California, owns about 6,000
acres, 3,000 of which are a contiguous parcel of old-growth redwood and fir. The trees are
past maturity and are no longer putting on additional volume, Consequently, they should be

< s
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harvested. Salmon Creek sought a timber harvesting plan from California Department of
Forestry (CDF) for an eight acre road system to allow a wildlife survey and to facilitate
future harvesting and removal of timber. Because CDF concluded, in consultation with
FWS, that the property is suitable habitat for the marbled murrelet, a species recently listed
as endangered under ESA, and might contain nests, no harvest will be allowed. The direct
cost to Salmon Creek as well as the indirect costs to the local community will be in the
millions of dollars. The company has filed regulatory takings cases in both state and federal

courts in response to the denial of a permit to harvest.

And, in Sacramento, California, Sares-Regis Group, Inc., spent over seven
years attempting to get approval to develop a 1,225 acre planned community. The planned
community meets current and future area needs and is completely consistent with the
Sacramento County General Plan. The Sunrise-Douglas project concentrates badly needed
residential housing near both a major employment area and public transit, and is expected to
bring badly needed new jobs to the Sacramento economy. The project contains some 85
acres of vernal pools® and other marginal wetlands.

Unfortunately, in September, 1994, three varieties of fairy shrimp and the
vernal pool tadpole shrimp were listed by USFWS as protected species because of USFWS’
unverified belief that habitat for the species is in jeopardy. Fairy shrimp are prolific and
found in vernal pools, man-made stock ponds, drainage ditches, and even tire ruts. One of
the three fairy shrimp listed as endangered and the one that is considered threatened are
found on the Sunrise-Douglas property. Sares-Regis was required to modify its wetland
mitigation plan to provide additional habitat for the fairy shrimp. The mitigation plan
already called for setting aside 30% of the property as an open space and vernal pool
preserve and for creating vernal pools offsite at a rate of 1.3 acres for each acre filled by the
project. For a time, the only question was whether this important project could be kept alive
in the face of increased habitat demands by USFWS. Fortunately those demands were met
by Sares-Regis and the project is going forward but, of course, the increased regulatory

? Vernal pools are shallow depressions in the ground that fill with water during fall and
winter rains and then evaporate in the spring. The water does not percolate downward
because of an impervious subsurface layer such as clay, hardpan, or volcanic stratum. Thus,
vernal pools are seasonal water bodies that generally do not exist in the hot and dry summer
months.

-5-
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costs, believed to be around $6,000 per new home, will be passed on to future home buyers.
What is particularly unsettling is that the Fairy Shrimp should never have been listed in the
first place.

UNINTENDED TOOL TO CONTROL LAND USE

The Act has turned into a mechanism to stop land use activities rather then
protect species. The 1994 listing of Fairy Shrimp could be the most egregious example of
such a misuse of the Act. Fairy Shrimp are very small freshwater crustaceans that have
relatively short life cycles. They live in vernal pools and other ephemeral water bodies that
appear only after it rains. Vernal pools form in areas were that are indentations and
impermeable soils that retain water. In the spring and summer months, the pools dry up and
appear to be dry open ﬁelds. When it rains in the winter, the pools form and remain for
several weeks and then dry up after the rainy season. The shrimp hatch after the pools are
inundated and lay eggs that survive through the dry season only to be hatched during the
rainy season. A single pool can actually contain hundreds of thousands of eggs.

The listing of the California Fairy Shrimp has had enormous impacts on many
sectors of the California economy. Because the potential range of these species of shrimp
extends throughout the Central Valley from Redding to Bakersfield, approximately 400 miles
long and approximately 200 miles wide, Californians have experienced a wide variety of
economic impacts, including increased housing costs and increased cost to or termination of
many infrastructure projects including road and bridge construction, drainage improvements,
and water projects. Other impacts of the listing have included the delay or termination of
plans to build elementary schools, mining projects, development projects, power co-
generation facilities, and military base reuse projects. The listing also poses a serious
economic threat to California’s agricultural communities, both cattle ranchers and farmers,
through disruption of routine practices for food and fiber production. An agriculture
wetlands research project, as well as other biological research projects being conducted by
agricultural farm advisors and university researchers have been terminated due to the listing.

The Fairy Shrimp Study Group spent considerable resources examining the
issues surrounding this listing and found many problems in the Fairy Shrimp listing decision.
The two most significant of these problems are: (1) a complete absence of credible
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scientific bases for the original listing decision and (2) no independent objective peer
!Weviewj of data underlying scientific studies and conclusions.

FWS relied heavily on two studies to support the listing of the four shrimp.
One of these studies, a 1978 unpublished unrefereed paper, estimated that 90% of vernal
pools had been destroyed and the same author estimated in 1988 that the estimated loss of
pools was 2-3% per year. Although these figures were somewhat discredited due to
mathematical errors, their underlying message--that vernal pools had been decimated in
California--was believed. In fact, the stated "90% loss” was so widely accepted it appeared
in published articles and in many letters and reports supporting the listing. A number of
these documents were prepared by well-respected, knowledgeable scientists. According to
the listing record, none of these scientists reviewed the data nor the six page paper that
presented this unsubstantiated hypotheses. At the time of the listing, there were no other
studies reviewing the extent of the habitat nor the extensive range of the shrimp.

Surveys and reviews of soil data since the listing indicate that the historic loss
is probably closer to 50% with most of that loss occurring many years ago when the valley
was first converted to'agricultural uses. Losses in the past few years appear to be minimal
with little impact on the total remaining vernal pool acreage--approximately 1,000,000 acres.

The second study, along with its author’s comments, was cited more times
than any other study in the final rule (a record 41 times). It was a study of a utility pipeline
right of way that was described as a "random 200 mile transect"” in California. The authors
of this pipeline study wrote to the service supporting the listing and suggested that, because
the shrimp were found only on small portions of the transect, the shrimp were endangered.
The final rule adopted this position and indicated that, because only a portion of the 200 mile
pipeline survey contained shrimp, these invertebrates were rare.

The FSSG discovered several problems with the claims associated with this
study. First, the pipeline survey missed the most significant portions of the habitat.
Attached is a map that graphically demonstrates the most glaring problem with drawing
species-wide conclusions from this study. We plotted the original habitat estimates on a map
with the pipeline right of way. As can be seen, the pipeline does not follow the habitat.
Thus, the pipeline study clearly should not have served as a basis for scientific conclusions

about the rarity of these species of invertebrates.
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The pipeline study surveyed only 14 sites and a grand total of 60 vernal pools.
Ten of the 14 sites are located within one Northern County--Tehama County. These sites
were arbitrarily selected by the utility company yet no effort was made to develop a
statistical link between these sites and the rest of the habitat.

Nevertheless, after submitting the study the biologists who conducted the study
made some outrageous claims. Despite the irrelevance of the fact that the pipeline was 200
miles long (most of the 200 miles missed the vernal pool habitat), one of the researchers
went so far as to write FWS a letter in which she used the 200 mile figure as a denominator
in estimating the frequency of which these animals were found. She wrote that because
lynchi and parkardi were found on only 10 out of 200 miles that they were found only 5%
of the time. Despite these outrageous claims, a careful review of the study suggests that
lynchi were found at 35% of the sites and parkardi at 43% of sites.

‘A second troubling aspect of the FWS’ September, 1994, listing of the four
Fairy Shrimp was FWS’s unquestioning deference to the views of particular fairy shrimp
"experts.” Because vernal pools, and therefore fairy shrimp, are ubiquitous throughout the
Central Valley and other parts of California, the failure to properly utilize the best scientific
evidence in the listing process could have devastating economic impacts on the state. For
example, because farming is by definition a land modifying activity and because Fairy
Shrimp are very small species difficult to detect, there exists a strong possibility that routine
farming activities could result in the accidental "taking" of the fairy shrimp. Thus, in order
to avoid violating ESA, necessary farming activities such as plowing may have to be
avoided.

Because of these potential impacts, it goes without saying that this data must
be credible and verifiable to ensure a valid listing. The only way to adequately provide this
insurance is through independent peer review. Apparently, FWS now recognizes this peer
review prerequisite but, unfortunately, FWS did not apply it at the time of the fairy shrimp
listings.

On July 1, 1994, prior to the listings the FWS announced an "interagency
policy to clarify the role of peer review in activities undertaken by the Services under the
authority of the Endangered Species Act.” 59 Fed. Reg. 34,270. The peer review policy

was implemented to ensure that the best biological and commercial information was being



162

utilized in the decision-making process. 59 Fed. Reg. 34,270. With regard to the listing of
a species the policy provides that FWS should:
(a) Solicit the expert opinions of three appropriate and

independent specialists regarding pertinent scientific or

commercial data and assumptions relating to the taxonomy,

population models, and supportive biological and ecological

information for species under consideration for listing;

(b) Summarize in the final decision document (rule or notice

of withdrawal) the opinions of all independent peer reviewers

received on the species under consideration and include all such

reports, opinions, and other data in the administrative record of

the final decision.

59 Fed. Reg. 34,270.

In a letter dated March 19, 1995, to the Honorable Richard Pombo, Assistant
Secretary for Fish and Wildlife and Parks, George T. Framptom, Jr., stated that FWS had
sought scientific peer review in compliance with these guidelines. However, this has turned
out not to be true and is no longer claimed by FWS. Instead FWS now argues it did not
have to follow the guidelines because the public comment stage of the Fairy Shrimp listing
process had concluded by July 1, 1996! Nevertheless, FWS still claimed they engaged in
adequate peer review. In actuality, the peer review process followed was woefully
inadequate.

The final rule failed to specify three experts whose opinions were solicited
regarding the scientific justification for the conclusion that the fairy shrimp are endangered
and in need of federal protection. 59 Fed. Reg. 48,136. Nor did this rule summarize the
opinions of independent peer reviewers on population models or supportive biological and
ecological information that resulted in the fairy shrimp listing. Testifying before this
Committee’s Task Force on the Endangered Species Act, Dr. Denton Belk, probably the

leading scientific expert on fairy shrimp and one of the scientists FWS claimed had reviewed

«§ie
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the listing of the fairy shrimp, stated that FWS had not provided him with any maps
regarding the fairy shrimp, nor had they asked him any questions about the mapping of
populations. When asked if he had received a complete package of scientific conclusions,
recommendations, and supporting data on which listing conclusions were based for the
purpose of peer review Dr. Belk responded that he had not. Obviously, failure to provide
the reviewing scientists with the data utilized in the FWS listing process pretty well
forecloses "independent peer review."

In the Final Rule listing the four invertebrate species, FWS placed great
reliance on the comments of Dr. Marie Simovich, Dr. Richard Brusca, and Jamie King.

59 Fed. Reg. 48,136. These are three of the scientists FWS claimed were involved in the
*independent peer review” process. However, these individuals did not "review” the
scientific studies and data relied on by FWS nor the conclusions reached by FWS; instead,
they submitted their own scientific data and opinions as comments on the propriety of the
listings. Nowhere in the Final Rule is there any indication that these individuals reviewed
the adequacy or accuracy of or the support for FWS’s conclusion that the four species were
in need of federal protection.

Biologist Paul Sugnet noted the shortcomings of the fairy shrimp peer review
process in his testimony before this Committee’s Congressional Task Force on the
Endangered Species Act. According to Mr. Sugnet, reviewers should consult with all those
who have contributed significant data and peer review should not be conducted behind closed

doors, as it was in the case of the listing of these species.'®

19 The 1993 study submitted to FWS by Sugnet & Associates demonstrated a vernal pool

habitat survey by Dr. Robert Holland which FWS had relied upon in its Proposed Rule,

contained arithmetic errors in the estimates of historical vernal pool habitats. 59 Fed
(continued...)
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Many of the problems associated with this listing’s lack of science can be
attributed to the secretive nature of FWS’ decision-making process as well as the obvious
underlying goal of FWS to control land use in the Central Valley. An example of this
problem can be seen in the Fairy Shrimp population maps relied upon by the FWS to
delineate known populations.!! FWS claimed in the final rule that, although the
invertebrates were found in 350 and 180 separate locations for 2 of the species, these
locations could only be described as 18 populations and 32 populations. No explanation of
its definition of population was provided nor did the maps provide an explanation.
Furthermore, FWS claimed that all but 4 of the 18, and 4 of the 32, populations were under

threat. Again, no explanation for these conclusions was made.

10 (...continued)

Reg. 48,144. The Sugnet Study also led FWS to the conclusion that the California
linderiella, the fifth shrimp species proposed for listing, was not likely to become either
threatened or endangered in the foreseeable future. 59 Fed. Reg. 48,136, 48,141. In
addition, the Sugnet Study shows there is a sharp divergence of scientific authority on the
question of whether the other fairy shrimp are in need of federal protection. It was based on
a survey of 3,092 vernal pools located throughout the California central valley, the study also
included a literature review and compiled field surveys which had been conducted by others.
The findings of the Sugnet Study stand in stark contrast to the conclusions reported in the
Proposed Rule. For example the Sugnet Study found vernal pool fairy shrimp in 178 vernal
pools, swales, and railroad ditches, as opposed to the 30 vernal pools and swales, reported in
the Proposed Rule. In response the Final Rule criticized the Sugnet Study for overestimating
the actual population numbers for the fairy shrimp, but this was done without any
independent peer review. The process of peer review is designed to evaluate all scientific
data put forth and to determine which study, or studies, represents the "best scientific and
commercial data available.” Unfortunately, in the fairy shrimp listings, there was no
independent scientific judgment as to what data contained the most accurate and reliable
information.

" The base maps for these populations were developed by Sugnet & Associates and
submitted to the FWS to demonstrate the extensive range and numbers of three of the Fairy
Shrimp species. Although the Sugnet Study was criticized by FWS in the final rule because
it drew conclusions based on individual location data points instead of on what FWS
characterized as populations, it nevertheless served as the basis for FWS’ calculations about
populations.

S 11 -
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There are several problems with the maps. Although the population
designations are key to the listing decision, there are no studies in the record that support
FWS’ population delineations. FSSG repeatedly asked for such information and have been
told it does not exist. The base maps for the populations show detail only to township level.
One cannot determine by these maps where, within 1 of these 36 square-mile boxes, shrimp
were found. In some cases, the shrimp were found in a variety of areas throughout the
township and, in some cases, in only one discrete location. FWS’ population boundaries do
not take these differences into consideration. In fact, no population line ever crosses a
township boundary. This fact would suggest that no river, mountain, valley, watershed, or
other population defining geographic feature ever crosses a township boundary. We know
this is not the case and that the designation of these population boundaries has little scientific
support.

With these major flaws evident, the FSSG decided to be completely open about
what it was doing and share its information with FWS and the Department of the Interior.
FSSG truly believed that, with cooperation, it would never have to get to the point of
submitting a delisting petition. The listing mistakes are so glaringly obvious and the science
is so poor that FSSG naively thought someone from FWS would step forward with some
academic integrity to clear up the problems.

What has actually happened is NOTHING. Although FSSG received a
November, 1994, letter from the Secretary of the Interior’s office stating it would
commission a special science panel to review the status of the shriinp, nothing happened.
FSSG presented its information to the Department of the Interior, met with the assistant
director of FWS, and met with the head of FWS Region IX. FSSG met with the Deputy
Secretary of the Interior three times and was told the listing problem would be corrected.

«12 -
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When nothing happened, FSSG filed its February 29, 1996, delisting: petition. We are still
waiting. Clearly, our experience shows it is time to improve administration of the ESA to
avoid similar problems in the future. We must avoid listings based on inadequate, deficient
science; we must require honest, timely delisting petition considerations; and we must forego
management by litigation. In short, we must return some balance and reason to species
preservation.
RECOMMENDATIONS

PLF and FSSG believe there are many changes which must be considered
before the ESA can ever effectively accomplish its goal of protecting and conserving wildlife
species. For example, should the criteria for listing species be expanded to include
consideration of:

a. the recoverability and cost of recovering a species;

b. the economic and social benefit of a species;

c. the social and economic harm from listing a species;

d. the increase for loss of employment as a result of listing a species;

e. whether there are reasonable alternatives to a listing, such as a captive
breeding program, that will preserve the species from extinction;

f. - whether the scope of critical or essential habitat is definable thus allowing
private property owners reasonable expectations as to how they can use their property; and

g. whether species should be broken down into subspecies and distinct

population segments for listing purposes. '

2 Currently under the ESA, the term species includes any subspecies of fish, wildlife, or

plants and any distinct population segment of species of vertebrate fish or wildlife.

16 U.S.C. § 1532(16). Species is a term generally used to identify those individuals actually
(continued...)
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Likewise, should Congress consider altering the Act to give private property
owners positive economic incentives to provide species habitat as a better, more efficient,
and cost effective way to protect threatened species?

All these issues are worthy of serious consideration but, because the focus of
this hearing is on listings, we will address our recommendations to that issue. Species
listings must be based on better scientific evidence. Evidence must be scientifically valid,
which means it must be peer reviewed and statistically significant. A minimum level of field
studies and surveys should be conducted by federal personnel or other nonvested interests
prior to listing and scientifically valid public input must be considered. If public input is not
considered scientifically valid, the basis for this determination must be fully and openly
explained. Additionally, all administrative records of the listing process must be open to

public review and comment to ensure above board and professional decisionmaking. In this

12 (...continued)

or potentially capable of reproducing among themselves but incapable of reproducing with
other organisms. The ESA allows species to be broken down further by "subspecies” for
listing purposes. Unfortunately, the act of identifying subspecies is highly subjective. Some
scientists recognize significant variation in a species without finding a subspecies. Others
look for subtle differences in coloration, markings, behavior, and range to establish a
separate taxonomic unit and thus subspecies. As an illustration of this methodological
conflict, some scientists recognize 74 species and subspecies of the Grizzly Bear while others
recognize only one.

Regarding distinct population segments, as the ESA is now written, a separate
population can be listed even if the species as a whole is flourishing. This provision allows
the ESA to be manipulated to stop unwanted economic activities rather than to protect truly
jeopardized plants and animals. The absurdity of such listings was underscored by the
humorous filing in 1994 of a petition to list as endangered the Amish and Mennonites. The
petitioner argued that these groups of people (animals) meet the criteria of the Act because
they each compose a distinct population of mammals with a gene pool that is maintained in a
fairly pure state by isolation accomplished by their traditions, culture, customers, and habits.
The petitioners compared their eligibility for listing to the Winter Run Chinook Salmon in
the Sacramento River which has some genes mixing with the late Fall Run Chinook Salmon
but is nevertheless listed as an endangered distinct population segment of a subspecies. Of
course, the listing of the Winter Run can cause significant economic harm to agriculture,
limiting water diversions for crop irrigation.

- 14 -
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way, there would be fewer chances for biased, unsupportable listing or delisting decisions
based on little meaningful evidence. Although the present level of acceptable evidence--"best
scientific and commercial data available," 16 U.S.C. § 1533(b)(1)(A), may permit a lower
administrative standard, what is "available” is not necessarily adequate or valid! To ensure
public trust, a higher standard must be maintained.

FWS’ May 16, 1996, listing priority guidance', and its July 1, 1994, peer
review policy guidance purport to recognize these needs with regard to the listing process.
However, it remains to be seen whether adequate, independent peer reviewed, statistically
significant, publicly available data will guide FWS in future listings. Certainly our
experience with the Fairy Shrimp listing process raises doubts.

With regard to species delisting, as can be shown from our experience, the
FWS places this activity in a very low priority position--the lowest. We were told by Deputy
Secretary of Interior Garamendi during the moratorium on "new listings,” that it would be
illegal at the time for FWS personnel to do any work towards processing FSSG'.;» delisting
depetition. He urged us to support Congress’ full funding of ESA so all ESA activities could
go forward, including our delisting petition. Now that the funding has been provided, we
still find our petition ignored with FWS admitting it won’t even get to it this fiscal year.
Quite frankly, such prioritization demonstrates that FWS continues to be committed first and
foremost to controlling land use. FWS seems to have little interest in demonstrating that,
under the current ESA, when mistakes are made, they can be corrected. This attitude needs

to be changed. We would recommend that the best way to ensure such commitment to a

13 61 Fed. Reg. 24,722.
4 59 Fed. Reg. 34,270.
-15-
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fair, even-handed processing of delisting as well as listing petitions is to (1) require that the
above-suggested standards are met, and (2) allocate separate appropriations for listing
activities and separate appropriations for delisting activities. Moreover, delisting criteria and
standards should be the same as for listing. Simply put there should not be a higher standard
for delisting than for listing. Either a species is in need of protection or it is not.

In closing, PLF and FSSG thank the Committee on Resources for this
opportunity to offer their concerns about the ESA listing and delisting process. The ESA is
an important Act. However, without changes in the way listing and delisting petitions are
administered, ESA’s important goals won’t be reached; rather this country’s citizens will
continue to view the Act as unbalanced and unfair. For this Act to succeed, this Nation’s
private property owners must view species and habitat preservation to be in their best
interests. This will only happen when the Act and FWS recognize that not all species can or
should be saved; that the social, economic, and land use consequences of listings are relevant
to the listing process; that litigation should be eschewed as a driving force behind ESA listing
and management decisions; and that private property owners must not be economically
disadvantaged by FWS administratively turning their lands into preserves for listed species.
If this country wishes to protect its sensitive species, it must find a way to spread the cost of

protection to those who are benefitting--everyone.

Thank you.

- 16 -
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Testimony of Dennis Hollingsworth, representing Riverside County Farm Bureau
to the Committee on Resources, US House of Representatives
Honorable Don Young, Chairman
June 25, 1996

Section 4 (b)(3)(A): To the maximum extent practicable, within 90 days after receiving the petition
of an interested person under section 553(e) of title 5, United States code, 1o add a species to, or
to remove a species from, either of the lists published under subsection (c), the Secretary shall
make a finding as to whether the petition presents substantial scientific or commercial information
indicating that the petitioned action may be warranted. If such a petition is found to present such
information, the Secretary shall promptly commence a review of the status of the species
concerned. The Secretary shall promptly publish each finding made under this subparagraph in

the Federal Register.
-The Endangered Species Act of 1973 as amended

Thank you, Mr. Chairman, for the opportunity to speak to your committee today. I am
representing the Riverside County, California, Farm Bureau as their Director of Natural
Resources. We represent the interests of over 1,700 member families from throughout the
county. Riverside County Farm Bureau is affiliated with the California Farm Bureau
Federation and the American Farm Bureau Federation. Together we represent the interests
of over 4 million of the nation’s farmers, ranchers, and rural communities.

I would like to tell you about experiences over four years in the preparation and
submission of a petition to delist a species that has never been in any danger of extinction.

As you know, the endangered listing of the Stephens’ kangaroo rat has caused severe
problems in our county. Since its listing in 1988, many of our farm families have suffered
economic loss, restrictions on the normal use of their properties, and diminution of the
value of their most important asset, their land. You are well acquainted with the terrible
injustice done to the Domenigoni family, and the devastation of 29 homes caused by an out
of control wildfire, exacerbated by Stephens’ kangaroo rat restrictions, in the Winchester
area of the county in 1993.

A few years ago, members of our board of directors began to wonder how a species that
was supposed to be so rare, could be causing such widespread upheaval throughout a vast
portion of our county. After the listing and the imposition of a regional Habitat
Conservation Plan effort, Stephens’ kangaroo rats began popping up all over the place. It
seemed anywhere an economic activity or new land use was about to occur, kangaroo rats
would be found, and extensive surveys would have to be performed, and expensive fees
paid.

In March of 1992 I was hired by the Farm Bureau to investigate the status of the k-rat.
Based on this research, I prepared a delisting petition, (asking for the Fish and Wildlife
Service to remove the species from the list.) They had no idea what the scope of the effort
they were taking on would entail. With little experience dealing with federal agencies or
kangaroo rats, I had no idea what I was getting into, either.

The first item of business the petition was to find out what was known about the
species and discover under what circumstances the species was listed. To do this we first
requested the files and reports on the species from our local office of the Fish and Wildlife
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Service, in Carlsbad, Californi.. The result was a handful of reports and documents handed
over, reluctantly and sporadically. After a several months of requests, and despite
assurances that we had received the entire file on the k-rat, we felt there had to be more in
the Service’s files on the species. In order for our friendly request to be taken seriously, we
had to file a Freedom of Information Act request.

Our request was received at the regional office in Portland on August 13, 1992. Shortly
thereafter, we received a reply assuring us they would quickly assemble all of the records
and make them available to us in the Carlsbad office for review.

After months of waiting, prodding and appeals, and despite statutory requirements in
FOIA requiring adherence to strict response deadlines, we finally received the last of the
materials we had requested on May 13, 1993. This was nine months after the Service had
received our request. However, we were not finished battling the Service over what we
should be allowed to see in the k-rat reports.

Central to our argument that the species is not endangered is not only finding out how
many populations of the species are known to exist, and also where these populations are.
Answers to questions such as: Are the k-rats using habitat that is different than what was
once thought to be unsuitable? Are the populations on lands that are government owned, or
otherwise safe from urban development? And, most importantly, are populations of this
species being discovered far outside what was thought to be a small, localized range? were
essential to our case. (Incidentally, we were eventually able to leam that the answers to all
of these questions are yes.)

The Service wanted to heavily censor all of the reports that indicated the presence of
the species. Among the information they sought to censor were any references to the
locations of Stephens’ kangaroo rat populations. As a result, the first reports we received
from the Service were essentially useless in developing a picture of the status of the species
for a delisting petition. After some protest, we were able to get the Service to only censor
the exact locations of the populations, and information about who the private landowners
were that had k-rats on their land. These reports are still highly censored, and made it very
difficult to find the information we needed to make our case. I have included examples of
these censored reports with this testimony.

Interestingly, the Service was extremely concerned about protecting the privacy of
landowners when it came to letting us know if they had endangered species on their land. It
seewns the federal Fish and Wildlife Service, sought to protect the privacy of landowners
from their local association of farmers and ranchers. Yet, most landowners were, and
remain unaware that each and every time there is a survey performed on their land for an
endangered species by a private biologist who holds a scientific study permit under section
10 of the act, a copy of the survey automatically goes to the local office of the Service.
Often, we found that the copy got to the Service long before the actual report got to the
private landowner paying for it.

Another stated reason for not releasing the exact locations of the k-rats was that their
disclosure might endanger the safety of the populations. In other words, we might go out
and destroy k-rats and their habitat if we learned of their locations. While this is carrying
national security concerns to new heights, it also points out the inherent problem with the
ESA itself, and it shows that the Service is well aware of the disincentives to conservation
presented by the current Act.
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By so zealously protecting the locations of endangered species, the Service admits that
the Act has created powerful disincentives to conserve species. No law that depends so
heavily on the goodwill of the nation’s private landowners can ever succeed without the
support of those landowners. The fact that the Service fears for the k-rats safety if
landowners knew they lived on their land shows that the incentive in this top-down,
command and control ESA is for landowners to destroy, rather than conserve species and
their habitats on private land. This is the unfortunate adversarial situation landowners and
America’s wildlife have been placed in by this ill conceived law, and is a testament to its
failure.

1 could spend several hours just telling you some of the interesting and shocking things
we learned through this process. Let me discuss only a few.

Our investigation has revealed that the Stephens’ kangaroo rat is not now, nor has it
ever been in any danger of extinction. The Service’s assumptions that the species’ range,
habitat requirements, population size, population density, protected populations,
reproductive ability, ability to persist in small patches, coexistence with human
disturbances, and colonization capability were all substantially underestimated. Likewise,
the Service’s analysis of the threats to the species were grossly overestimated and
purposely exaggerated. For your convenience, I have included a copy of our petition with
my testimony. )

As the implementing agency of the laws you make, the public places a great amount of
trust in the Fish and Wildlife Service not to abuse the large amount of discretion in their
hands. Unfortunately, we discovered that incidences of abuse of this discretion were
frequent throughout the record for the k-rat.

One such example was the method by which the species was determined to be
endangered, rather than threatened. In the entire record presented to us through the
Freedom of Information Act, only one, single page document was all that we could find
that provided any clue as to how the Service determined to list the k-rat as endangered
rather than threatened. This was a record of a telephone conversation that 1 would like to
read for you.

It is a record of a conversation between the biologist in the local Service office who
was preparing the listing package, and someone named Ron Nowak in the Office of
Endangered Species.

The record says: “Ron called and asked some questions about the
Kangaroo Rat package. He said that in general I had presented a
good case. He wanted the acreage figures clarified and some place
names clarified as well. He wanted to know how much habitat is left.

“I as best as I could came up with some acreages.

“We then discussed whether threatened or endangered status
would be more appropriate. We decided upon endangered.”

In an entire record of over 20,000 pages and hundreds of surveys, reports, meeting
records, agendas, and documents of all types, this is the only evidence we can find of any
analysis as to why the species should be listed under the more onerous status of
endangered, rather than threatened.

26-566 O - 96 - 7
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After this research and several months of writing, the Riverside County Farm Bureau
submitted its delisting petition in April of 1995. Let me quickly recount to you what has
happened or, maybe more appropriately, what has not happened since then.

e March 1995: Secretary of the Interior Bruce Babbitt announces his ten point
“reform” initiative for the implementation of the Endangered Species Act. Included are
points calling for scientific peer review, and a commitment to greater responsiveness and
cooperation on the part of the US Fish and Wildlife Service with those who have to deal
with the Act.

e April 26, 1995: The Riverside County Farm Bureau files a petition with the Fish and
Wildlife Service to delist the Stephens’ kangaroo rat. On May 12, 1995 a foot high packet
of scientific studies, biological surveys, internal memoranda, and other documents obtained
from the Service through the Freedom of Information Act, and used by the Farm Bureau in
the preparation of the delisting petition, is hand delivered, by me, to the Carlsbad office of
the Fish and Wildlife Service.

o August 1, 1995: After inquiring about the status of the delisting petition and
informing the Service of their failure to comply with the 90 day finding obligation, I was
informed by the Carlsbad Field Supervisor that the Service “will soon be publishing a
finding” in the Federal Register. The following day, the Farm Bureau is contacted by a
Service biologist who claims not to have received the background packet of scientific
information (obtained by the Farm Bureau from the Service’s files) that was hand
delivered, by me, to the Service in May.

¢ October 31, 1995: With a cover letter signed by you, Mr. Chairman, and our
Congressional representatives Ken Calvert and Sonny Bono, along with several other local
congressmen, the petition and background packet are resubmitted to Mollie Beattie,
Director of the Fish and Wildlife Service, on behalf of the Farm Bureau. Beattie
acknowledges receipt of the petition and background packet.

® October 1995 through April 1996: Fish and Wildlife Service claims that the
moratorium imposed legislatively by Congress on listings under the ESA also prohibits the
processing of delisting petitions, though the moratorium specifically exempts (allows) the
processing of permits and other actions which result in less regulation, (including delisting
petitions.)

When informed of this, the Service responds that federal government shut downs and
operating under Continuing Resolutions prohibit them from processing delisting petitions.
“We are under a strict moratorium not to process any listings or delistings while operating
under these CR’s.” says the Field Supervisor of the Carlsbad office.

* May 1996: Fiscal year 1995-96 Federal Budget is approved and signed by the
president. Over one year after submission of the petition to delist, the Service is still unable
to provide an estimate as to when they will publish their 90 day finding, other than “soon.”

On May 8, 1996, Secretary Babbitt appeared in Riverside at a press conference to sign
the section 10(a) permit for the long term HCP for the k-rat. After his remarks, I was able
to remind him of his ten point “reform” initiatives of a year ago, including greater
responsiveness by the agencies. I informed him of the lack of the lack of compliance by his
agency, and asked whether he could provide us with an estimate as to when the Service
might be able to process our petition and finally provide us with a 90 day finding.
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The Secretary’s somewhat irritated response was that I should be not be speaking with
him, that I should be speaking to my congressman, and ask for more money for the ESA.
When I asked if that meant he was saying that there was money in the budget for
processing listings, but no money for processing delistings, his reply was “absolutely.”
When I reminded him that the Act didn’t appear to differentiate the processes, that the two
were to receive the same processing priority, he became very irritated, and stormed away
from me and a group of friendly reporters waiting to ask him questions.

As someone with no formal education in law, perhaps I was presumptuous to engage in
legal arguments with a former attorney general and someone occasionally mentioned as a
possible Supreme Court nominee. But the law seems pretty clear on this point.

The Secretary’s reluctance to process delisting petitions is not only, in my opinion,
contrary to the law, I aiso think it is bad policy. After all, the whole point of the ESA is to
list a species in trouble, get it recovered, and then delist it. When the public loses
confidence in those who enforce the laws, when they clearly see that the one portion of the
law is being implemented unjustly or unfairly over another, they begin to mistrust the
application of the whole law. In time, the mistrust spreads to other laws.

When a law such as this creates perverse incentives, in that it actually encourages
landowners to go out and destroy habitat for all species, not just endangered species, it
must be rethought. In Riverside County, where people have been so severely impacted by
this listing, farmers, ranchers, and small property owners are actively working their lands,
disking, dragging, whatever method it takes, to make sure no species that might even be
remotely sensitive takes up residence on their land. They are doing this, not out of hostility
toward the species, but in efforts at self preservation. The presence of a listed species on
private fand has come to mean financial ruin, and possibly the loss of one’s livelihood.
These reactions by property owners show that this law is a complete failure.

The Secretary’s priorities, rather than showing that the current ESA is workable and
does not need reform, and the blatant disregard for the sections of the Act that are
distasteful to his administration, coupled with the fact that the Act is working at cross
purposes for wildlife on the nation’s private lands, show that the Act must be totally
reworked and rethought before it can be successful.

What is needed is an Endangered Species Act that conserves species, by allowing and
encouraging landowners, farmers and ranchers to be good stewards of the land. It should
also be an Act that is so simple as to be immune to the bureaucratic evils that so often do
not become apparent until years after the bill has left Congress and become law. In order to
have an Endangered Species Act in which the agencies can no longer twist, ignore, subvert
and use both the scientific evidence and the statutory processes to further a political or
ideological agenda, it must be a law that is simple, incentive based, and non-regulatory.
Our experience has shown us that, given the regulatory power and the wide latitude of
discretion by the courts, the agencies will be sure to abuse and ignore the intent of
Congress to make a law that is successful for conservation of wildlife, and also upholds the
rights and freedoms of the people it affects.

While it has been a few days since I've checked the Federal Register, which,
incidentally, arrives on my doorstep everyday, like most all members of the regulated
public, I don’t think the Service has published a 90 day finding yet, after having our
petition for 425 days.
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June 11, 1989

Reply to:

L~

On June 8 I met with
to discuss the

restoration of some of the areas removed from the m

SKR preserve study area. It was not our intention to enlarge the

park boundary, but to expand the study area around the park to
include the parcels along beginning uith-on
the west and extending to on the east. (map enclosd.) A

consensus was reached that a proposal to that effect would be
made at the July 14 Task Force meeting.

In order to make a biologically valid decision, we need your
research, expertise and comments on the following questions:

(1) Do past and recent (1988-1989) trapping surveys show a SKR
population on any of these parcels outside of the current park
boundaries?

(2) 1If so, where? If not, is trapping planned for this area?

(3) Bi i are these areas necessary to the viability of

as a viable habitat? Either as actual
habitat or as critical buffer? What is the biological
basis/research for that conclusion?

overall HCP? If ails, will the Fish and Wildlife Service
reject the interim HCP? Without-how many viable preserves
are left? What is the habitat size of each one?

(5) What about the option of increasing the preserve area only
part way to or of including the ten acre strip along

(6) Can you predict the effect of prosecution and court-ordered
mitigation against as adding habitat to the
HCP in r elsewhere? = a5

(4) Is the viabiiiti of- as a SKR preserve critical to the
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(7) As to the corridor from the park south across —to

connect with the land south of |

--Will March actually be a preserve?

~--1f not guaranteed, what’s the point of a corridor?

--If is guaranteed, what is the biological basis for the
placement of the corridor at its present location and size as
opposed to any other location and size?

(8) What is the estimated current cost of each of the parcels
under consideration above? Including the cost analysis of the
property, considering its quasi-public status?

As8 you can see, the discussion centers around three unknowns
which are critical to any further consideration of restoring any
particular parcel, or part of a parcel, to the study area aropnd

the park:
(1) Is it good SKR habitat or buffer?

(2) Is it necessary?

(3) What is its cost?

These three questions should be addressed to the following
options:

(1) All of the private end- land indicated on the enclosaed
nap.

2> i property.

(3) The private and.prop.rty bordering the park which is SKR
habitat.

Thank you again for your help. I will be happy to meet you at
the park and walk over the parcels in question, especially with
someone you consider qualified to identify Stephens’ and Pacific
habitat. Please call me if I can be of any further assistance.

Sincerely,

cciBob Wales, Riverside City Manager
Bill Havert, Sierra Club o

Steve Whyld, Riverside City Planning
Randy Hall, BIA

Lisa Boehn, Tierra Madre

Paul Selzer, Best, Best and Krieger
Peter Stine, US Fish € Witdi fe. Service
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3 Fowenmnes Plenpgement

Jicha

October 23, 1989

Mr. Peter Stine

U.S. Fish and Wildlife Service
Enhancement Field Station
Federal Building

24000 Avila Road

Laguna Niguel, California 92677

Subject:  Proposed Stephens’ Kangaroo Rat Trapping Program. under Regional Blanket Permit PRT 702631,
Subpermit FRIERD-1. dated April 21, 1989 and Subpermit PRICMV-1, dated June 22, 1989. Gl

Location:

Dear Mr. Stine:

Michael Brandman Associates, Inc. (MBA) is undcr contract
to perform a trapping program for th (SKR) Propos elopment site locat
Diagnostic kangaroo rat sign zn has been located by MBA on this project site.

The purpose of the trapping program is to determine if the SKR is present on the site. The trapping will be
performed under the guidelines set by the General Permit Conditions that accompany our Trapping Permit.

site is a pAITOW stri

Only certain parts of the project site, as m e artached map, will be
trapped.
1 would like to begin the trapping program for the site on the evening of October 30, 1989.

Thaok you for your prompt attention to this matter. Please FAX a written response to me as soon as possible
at (714) 889-0152,

Sincerely,
MICHAEL BRANDMAN ASSOCIATES, INC.

Philip R. Behrends, Ph.D.
Staff Ecologist

R

Enclosure

OCT G ‘909
L L “ANIGLE oy e
OF gcoingioal SRS

=]
iy

b

/y/f/



Y
ﬂé\w.u,nl-m S

Higlorical Mark

FIGURE 1

VICINITY

‘= PROPERTY BOUNDARIES

SCALE: 1"= 2000’




180

r TELEPHONE CONVERSATION RECORD

DEPARTMENT OF THE INTERIOR
US. FISH AND WILDLIFE SERVICE

ROUTING T Ef~ 13~ 20
| 4 FiLE REFERENCE:
2 5 SKP\
3 3
NAME ORGANIZATION AND TELEPHONE NUMBER
&
oW e o
SUBJECT:
CONVERSATION

0077 1.8~ AND207

2 5 daas il ot in desenal
A Lredy d A Wr//ﬁ’ﬁ‘} Ao //UZ/fyz)(g/ %I

i , R : /
T 0Nen 5 A 604008 1 447 g L2 LAl R Aatd
o .
i 7 qd bl e tammbed fo o, Ao ek s

YELLOW: SUBJECT FILE COPY PINK: CHRON FILE COPY

TRW Ri-a6 (1/80] WRITE: ROUTING COPY



Riverside County

181

FARM BUREAU NEWS

Dublished by Riverside County Farm Bureau, Inc.
A private, nonprofit organization serving farmers throughout Riverside County since 1917

Farm Bureau
petitions to
delist the
Stephens’
kangaroo rat

Citing original data errors in the
“‘endangered’’ listing of the Stephens’
kangaroo rat. Riverside County Farm
Bureau has submitted a petition to the
U.S. Fish and Wildlife Service to remove
the kangaroo rat from the endangered
species list and expects a decision by
USFWS by the end of July.

However, a Farm Bureau spokesman
said the Farm Bureau isn’t sure when
USFWS will respond or what their

Petition to Delist the
Stephens’ kangaroo rat

Eoll n

12 is the text
Fish and Wildlife Service.

d by Riverside County Farmn Bureau fo the U.S.

Riverside County Farm Bureau, Inc.. hereby petitions the United States Fishand

Wildlife Service to delist the Stephens’ § rat (Dipod phensi) under
the Endangered Species Act of 1973 and its amendments.
The petitioner req! hisdelisting b foriginal data errorsin thelisting

of 1988. Investigation by the Farm Bureau has revealed a significant amount of
scientific evidence that SKR is not now and never has been in any danger of
extinction. Assumptions by U.S. Fish and Wildlife Service regarding species range,
habitat requi ion size, lation density, protected populations,
reproductive ability. ablllty to persist in small patches, and colonization capability
were all substantial underestimations. Assumptions by U.S. Fish and Wildlife

Service regarding threats to SKR, includi flost hi 1 habitat, rate
of loss of habitat. impacts from rural developmcnt and agriculture, and urban growth
p were all sub 1 exagg

U.S. Fish and Wildlife Service incorrectly stated that many new data supporting
hstmg became available after SKR was llsled asa candxdalz species, whcn m ﬁactthe

decision will be. *‘Our petition is Oonlydatatob ilable wasbiol
dby hundredsof| fstudies, indicated that SKR was morew:despreod andabunlhmthan ptevmuslyuumghtand
reponsandothermfonnauonwhich may that the habitat was safer from d than p

take some time to review.’”

“‘While we are confident that the
petition proves beyond any doubt that the
Stephens’ kangaroo rat was never in
danger of extinction, we don’t know if

the Service will admit its mistake.™
Farm Bureau said a large part of the
scientific evid it found t its

U.S. Fish and Wildlifc Service relied on the ﬂawed method of only returning to
sites wherc SKR mlshls(oncally found rather thananalynng thefull range of habitat.
Thi isticsof SKR habitat utilization,
and a lack of any oomprehenswe search for new inhabited sites represents a failure
to obtain the best scientific information avallable

Acreage figures in the p d rule are le based on an ple of a
major mathematical error. The proposed rule stated that small patches of SKR

lations are about 40 acres in size or 100 hectares. One of these numbers is

delisting was known to USFWS| pnor to
the 1988 listing. Farm Bureau said
USFWS disregarded and even concealed
information showing the kangaroo ral

was far more prolific and widesp

mcorreci, inthat 40 acres equals about 17 h and 100 h quals 247 acres.
The author divided 100 hectares by the eonverslon factor of 2.47, rather than

multiplying. Itapp m;mm h 1size of small patches,

thanthe listing indicated and that enough
habitat was protected to guarantee the
species survival.
The petition was written by Dennis
Hollingsworth, director of natural
Continged ingide on Page 2

U.S. Fish and Wildlife Service falsely stated that it had determined
from careful review that SKR should be listed as “endangered,”
when in fact the decision was an arbitrary determination arrived at
in a telephone conversation between (two U.S. Fish and Wildlife
Service employees.)

Riverside County Farm Bureau News - 1



Farm Bureau
petitions...

Continued from Front Cover

resources for Farm Bureau and an owner
of Golden State Resource Management
Group. Since starting to prepare the
delisting petition three years ago.
Hollingsworth has reviewed more than
20.000 pages of biological information
and internal documents obtained from
USFWS under a Freedom of Information
Act request,
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costs are:

- Direcl costs to private citizens for
biological studies and for changes in
projects to accommodate restrictions.

- The cost for alternative mitigation
such as land donations and conservation
easements.

- The lost value of land which is
restricted either directly by habnal

Riverside County
Farm Bureau
News

Published by

Riverside County Farm Bureau
Rwersnde Counly Farm Bureau is a private,

I or
habitat lands, a cost \vhlch is largely
hidden as property owners are unable to
sell or use their land.

- The lost eoonomic opportunilies
fora

Qrenhanc’

“The conclusions that
kangaroo rat numbers and habitat were
declining and that the kangaroo rat faces
extinction were never supported by the
best available scientific evidence.™
Hollingsworth said.

The complete delisting petition is
reprinted in this issue and additional
copiesare available on request from Farm
Bureau.

Statement by Bob Perkins, executive
manager of Riverside Countv Farm
Bureau:

Thelisting of the Stephens’ kangaroo
rat as ““cndangered’’ was a fraud.
perpetrated on the citizens of Riverside
County by the U.S. Fish and Wildlife
Service. The Service was given
remarkable power under the Endangered
Species Act. They abused that powerand
broke faith withthecitizensand Congress
that entrusted it to them.

The fraudulent listing of the
Stephens’ kangaroo rat has undermined
efforts to protect species which may be
truly threatened. It has also fueled a
national cffort by farmers and private
property ownersto reform the Endangered
Species Act and rein in the power of the
U.S. Fish and Wildlifc Service.

Farm Bureau estimates the
fraudulent listing of the Stephens®
kangaroo rat has cost the economy more
than $100 million. The true cost. which
may never be known because so much of
it is hidden. is morc than just the
approximately $30 million in

10 a halt by unneccssary restnctmns
where development and jobs have gone
elsewhere to avoid Riverside County’s
problems.

- Higher prices for home buyers and
businesses. the end-users who actually
pay mitigation fees.

- Higher costs for roads. sewers.
pipelincs. power lines. schools. and other
publlc projects which also fall into the

Y ire of the Endangered
Species Act.

-Higher water rates and standby fees
to waler uscrs and property owners
throughout Southern California to pay
the millions of dollars in mitigation done
by Metropolitan Water District.

- Theincreasing taxpayerburden for
thecost of local government while habitat
plans take more land off the tax rolls.

- The growing opposilion to taxes
and fees from volers angered by
unjustificd habital costs and rcgulations
which faces local governments.

The sad thing is none of these costs
were justified. because the Stephens
kangaroo rat ncver was and never will be
in any danger of extinction.

Green?

The Endangered Specics Act should
be repealed. said more than two-thirds of
newspaper readers who responded to an
Earth Day phonc survey by the San

fecs collected by Riverside County
govemmcnls for thc unnccessary
h ¥ . Other

k

2aroo rat prog|

2 - Riverside County Farm Bureau News

County
Of 1.122 rcaders whocalled in. 69 percent
said ESA should be repealed. while just
31 percent said no.
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Committee
hears
agreement
NCCP isn't
working

Very different views on
how to fix it

Farmmg busmcss. government and

P ives have said

the state’s Natural Communities
Conservation Planning program isa good
concept that has failed to work as intended.

While the various interests generally
agreed that the NCCP hasn’t been
successful and that they would like to sce
itchanged. they disagreedonthe direction
of change. with farming. busincss and
govemmem wanting less regulauon and
env listsand reg) 2
more regulation.

NCCP came under fire from all sides
May 18 at an oversight hearing of the
state Senate Natural Resources and
Assembly Water. Parks and Wildlife
Committees.

Riverside County Farm Bureau
Manager Bob Perkins called for a
complete revision of the program to
divorce it from all regulatory measurcs
under the Endangered Specics Act. to
make it entirely voluntary forland owners.
and to develop positive incentives for
land owners o conserve habitat.

He also repeated criticisms of the
NCCP which weredctailed in 1993 letter
from Farm Bureau to Governor Pelc
Wilson. which wascntered intothe record
of this committec hearing.

San Dicgo County Farm Burcau First
Vice President Eric Anderson verified
R:vcrsndcs criticisms. tcliing the

thatevery p Riverside
predicted has come to pass in San Dicgo
County.

Environmental witnesscs called for
more stringent regulation of land usc.
An Endangered Habnals League

said. A
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alone willnot work."* aview later repeated
by the Natural Resources Defense
Council. The League spokesman said
NCCP agrecments should be limited to
local governments and not individual
land owners.

successful and should be the model for
future conservation programs. Perkins
said it was a major mistake by the Service
because it makes NCCP regulatory rather
than voluntary.

A Metropolitan Water District

An Audubon Society rep!
said the socicty had refused to caroll its
4.000-acre Orange County ranch in
NCCP because doing so would validate
the process.

Audubon noted thal the California
gnatcatcher. whose coastal sage scrub
habitat is the target of the first NCCP
program. docs not occupy all of the
available habitat. ~“That’s an issue that
must be dealt with or there will be a huge
backlash."*

Senator Tom Hayden. who chaired
the hearing. commented that. *“Train
wrecksover (listing ofindividual) specics
might be replaced by train wrecks over
(protection of) habitats.™

Many of the witnesses mentioned
incentives to cncourage land owners to
conserve or restorce habitat. Hayden said
it “"would be heipful to have a full page
of thosc incentives.”

Perkins listed nine possible
incentives and told Hayden that land
owner organizations including Farm
Bureau had agreed to develop a more

cxtensive list of i uwemwes He said local
Adi idual tand

ueed a list of inccmi\u from which 1o
chosc.

Intellingthe committeesthat farmers
in Riverside County oppose NCCP.
Perkins contradicted testimony many of
the cavironmental and regulatory
witnesses who said land owners like the
program,

Dr. Dennis Murphy. dircctor of the
Center for Conscrvation Biology. said if
other areas of the state which are
considcring habitat conscrvation. looked
at the Southern California program.
““they would have found it quite
attractive.”” He also said NCCP “*could
bc at its best in arcas with morc
agricultural interests.

Pcrkmsalso contradicted the view of

nvi ivesontheU.S.
Fish and Wlldllfc Scrvice 4(d) rule that
savs California gnatcatcher permits can
only bc issucd within an NCCP.

P luntary progi

Envi lists said this has been

said a law providing for
eoosyslem protection should be offered
as an additional alternative to the
Endangered Species Act’s individual
species protection but would need to
provide certainty to participating land
owners.

Editor sees ESA as
revenge for wrongs to
Indians

Now we findout thatthe Endangered
Specics Act is supposed 1o be the vehicle
for righting history’s wrongs to the
American Indians.

That interesting discovery comes
from Robert Kahn, city editor for
Teniccula’s The Californian newspaper.

In a fascinatingly vitriolic May 1
editorial. Kahn rips the Domenigoni
family for ““whining'® about being
stopped from farming 800 acres of their
own land.

Quoting a 19th century description
of how Indians in the Temecula Valley
were forced off their land, Kahn implies
that the Domenigoni family has no right
to complain when the land is taken away
from them. by the same federal
government. With thislogic, most of the
residents of the United States--that
decidedly includes YOU--have no right
to their homes and land. and the federal
government should be free to take it
whenever the government wants.

Apparcntly it's okay for the
Domenigoni family o pay property taxes
to thc government. but they shouldn’t
complain when they are stopped from
making a living. Would Kahn whine too
ifthcgovernment told him hecouldn’t go
to work or carn a paycheck?

Kahn isn't interested in whether the
Domcnigoni family is being denied its
Constitutional righttoduep , private
property and just compensation. Would
hesquawk if the government tried to take
away his right to freedom of speech and
press?
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The Manager's
Report

Bv Bob Perkins

Farm Bureau Executive Manager

Property rights
gets a voice

Property rights finally got some
ion. asacong I task force
brought hearings on the Endangered
Species Actto CaliforniaandtoRiverside.

Farm Bureau members and other
property owners held rallies before each
ESA Task Force hearing in Riverside.
Bakersfield and Stockton to call for
sensible changes in the law. They far
outnumbered environmentalists who
catled for an even more regulatory ESA.

Who owns the land?

Environmental extremists don't
believe in ownership of private property
They have absolutely no svmpathy for
land owners whose property is taken
" hregulation and A ding
of the Constitution’s private property
protections.

Environmentalist at the ESA Task
Force hearings made their views clear.
How can any group so thoroughly thumb
its collective nose at the Consti ?
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Thanks for the recognition

A flyer handed out by environmental
groups at one of the ESA Task Force
hearingscomplained that **In California.
once again. corporate farm groups,
building associations and timber interest
groupsarcwellrepresented atthe hearings
and behind the scenes.””

And. they said. the hearings were
being held **just where controversy about
the ESA is most heated.™

Of course. Farmers and property
owners think it is time for Congress 10
listen to farmers, property owners and
other victimsof ESA. Farm families who
turncd out for the hearings, exercnsmg
those C rightsto frec sp
and peaccful assembly, can be proud that
they helped get their messageto Congress.

Intellectually dishonest
Onc thing was clear at the hearings:
I leaders are intell Ly
andtheir isd d
10 fail unless they face reality. Farmers
kno\\ the Endangered Spccnes Act is
8 d social
harm. and it is spending money
unnecessarily without' helping species
that may actually be cndangered.
Protections for the Stephens™ kangaroo
rat. California gnatcatcher and. now. the
fairy shnmp are costing the California

envi

Patriots

Environmentalists were offended
when Farm Bureau supplied miniature
flags to property owners at the Riverside
and Stockton property rights rallies. At
least onc environmentalist picked the
\vrong person to argue with.

holing a Riverside

the cnvlronmcmallsl asked ifallthe ﬂags
meant property owners thought they wcle

dreds of millions of dollars
and none of these species are in any
danger of extinction.

The storics told by witnesses at the
ESA Task Force hearings about how
species arc listed followed a similar
pattern:

- Listings were proposed with little
or no scientific evidence. (For example.
the fairy shrimp listing petition was a
one-paragraph letter.)

- US. Fish and Wildlife Service

led information and stonewalied

morepamouclh.’unhe
**Yes.'" said the Riverside property

owner. He showed the emblem on the
back of his jacket. recailing his 35 vears
of service in the 25th Infantry Division
from Pearl Harbor to Vietnam.

**That was your duty.” replied the
environmentalist.

“‘Did you do yours?"

““Well. no.™

“*Case closed.”

4 - Riverside County Farm Bureau News

for the ive record.

- US. Fish and Wildlife Service
almost always approved listings. despite
overwhelming evidence listing wasn't
warranted.

- US. Fish and Wildlife Service
made noeffort to determine the scientific
validity of listing proposals.

- Specics populations were assumed
10 be almost extinct before listing. but

la!er proved to be widespread and
dant, justifying restricti wide
arecas and weighing down the local
economy with huge new costs.
This is the same pattern which Farm
Bureau found as it prepared a petition to
delist the Stephens’ kangaroo rat.

Attackmg the vnctlms

l:nn
1o discredit the victims of the 1993
California Fire. They cite a General
Accounting Office report as ‘‘proof”’
that k-rat restrictions had nothing to do
with the fire.

Not so, said Riverside County Fire
ChiefMike Harris at the ESA Task Force
hearing in Riverside. He told the panel
he couldn’t understand how the GAO
reached its conclusions. A group of
senators and congressmen are calling for
a review of the GAO report.

Chief Harris® testimony directly
contradicted the GAO report statement
that. "*Overall, county officials and other
fire experts believe that weed abatement
by any means would have made little
difference in whether or not a home was
destroyed in the California Fire.”" Chief
Harris said. *‘I do not agree”’ that there
was no connection between the
restrictions and the fire.

Private studies--and the common
sense understanding of farmers and
residents in the area--leave no doubt:
restrictions imposed at the direction of
U S.Fishand Wildlife Service were major
factors in the speed, intensity and extent
of the fire.

Endangering species

Listingmay bethe biggestthreattoaspecies.

Private property owners don't want listed
species to spread to their land.

U.S. Fish and Wildlife Service does more
harm than good. After prohibiting hm\mg on
land near Winch where k-rats i
U.S. Fish and Wildlife allowed brush to build up
andfuelthe CaliforniaFire. U.S. Fish andWildlife
Service then claimed the k-rats were driven out
by the heavy brush rather than being burned in
the fire.

In Kern County, k-rats were “rescued”
from a landfill where they thrived and eventually
transported to new habitat (at great expense)
where they drowned in a flood.

Restrictions on clearing “habitat” in brush-
choked flood channels across the state resulted
in floods that wiped out the habitat, resident
species, and considerable private property.




Petition...

Continued from Front Cover

substituting 40 acres for the more correct
figure of 100 hectares or about 250 acres.
thereby exaggerating the threat to the
species. It has been proven by current
knowledge that the SKR populations are
inmuch, much largercontiguous patches,
many are measured in the thousands of
acres of contiguous occupied habitat.
(RCHCA 10(a) EIR by RECON.
Montgomery (Anza. 1992.) O’Farrell
(Lake Henshaw. population known at
time of listing). RB Riggan (Alessandro
Heights survey. 1989.)

U.S. Fish and Wildlife Service
misrepresented federal agency
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failed to notc or consider the significant
fact that CDFG had failed to persuade its
own California Fish and Game
Commission that SKR was d

of protected SKR habitat on public lands
which were and are safe.

us. Flsh and Wildlife Service

dedthatlandsheld in

and required upgrading from its state
**threatened’” status. The Federal Record
indicated CDFG provided a copy of a
recent status update, yet U.S. Fish and
Wildlife Service failed to that it

public ownershlp were not sufficient to
ensuresurvival of SKR, whenin fact U.S.
Fish and Wildlife Service had failed to
correctly assess the extent of occupied

got almost all of its SKR information for
the listing forwarded to it from just one
CDFGemployee afier the California Fish
and Game Commission voted not to
upgrade the species to endangered.

U.S. Fishand Wildlife Serviceclearly
di dedthei f definitively
dclmcaung the mngc of the SKR and
relied on inad and i

andp ial habitat p d on public
lands.

U.S. Fish and Wildlife Service
grossly underestimated the viability of
SKR populations on public lands and
greatly overestimated the threat to SKR
on those lands by nmplymg that SKR
habitat needscl
managemem Thcyfun.her nmphed thal

rescarch. U.S. Fnsh and Wildlifc Semce
limited ideration to a specific area

when it stated in its summary of the final
rule that federal agencies other than the
Air Force indicated no opposition to the
listing. Infact. the Air Force wasthe only
federal agency to provide comment on
thelisting, filing a statement of opposition
(seecomments. included.) U.S. Fish and
ledhfe Service offered a paten!l\

h
in i um

wnhm the political jl.ll'lSdlCllOn of
Riverside County whiledi: gSan
Diego County and failing to dlscover
SKR in Anza, Aguanga. Oceanside. and
the Corona-Norco arca. Inadequacy of
U.S. Fish and Wildlife Service resmrch

U3 R S|
o1

the Jand had no such active mxnagemem
plan. SKR was therefore lmpenled
H . this implication ignored the
fact lh-u the land use activity and
disturbances characteristic of the mission
of the particular federal agencies are
likely the very reason SKR is present.
U.S. Fish and Wildlife Serv:ce

information is underscored by

of known occupied SKR habi.lal and
lation in Riverside County study

non-response by other federal agencies
as ‘‘no opposition.”
U.S. Fish and Wildlife Service
isrep d all other as
“‘neutral.’’ when infact commentsby the
VistaIrrigation District, included herein.
could hardly be called neutral. the U.S.
Fish and Wildlife Service count
breakdown does not make any sense. and
other supporting commcnts aren’t
itemized in the final rule.
U.S. Fishand Wildlife Service failed

areas. in Temecula. in Ranchita. (as per
Dick Friesen p i

dmitted that theactivities of the ag
withoccupied SKR habitatare compatible
with the species, yet this was never stated
inthe proposed rule. Itisfurtherevidence
that the species is bundantand less

1/93.) US. Flsh and Wildlife Service
based its listing decision on inadequate
information about SKR habitat and
populations outside ts historic range and
lack ofknowledge of existence of SKR on
public and private property. U.S. Fish
and Wildlifc Service relied on flawed
and inady hods forl g SKR
outside of historic range. dlsoovenng, the
c\lenl and abundancce of SKR only afier

to acknowledge the true si with
regard to the California Department of
Fish and Game and the California
Endangered Species Act. While CDFG
submitted comments supporting the SKR
listing. U.S. Fish and Wildlife Service

U.S. Fish and Wildlife Service
failed to note or consider the
significant fact that CDFG had
failed to persuade its own
California Fish and Came
Commission that SKR was
endangered....

adev land use activity is planned
that requircs biological surveys.

U.S. Fish and Wildlife Service
selectively used scientific information to
supportits listing decision and to suppress
facts which would have raised doubts
about theneed tolist SKR asendangered.
Price and Endo 1988 was cited without
reference to the positive aspects of this
study. which revealed SKR population
could incrcasc tenfold in just onc year of
high rainfall.

U.S. Fishand Wildlife Servicc again
overstated the threat to SKR as occurring
rangewide. when this is clearly not the
case, and di d the large

threatened than U.S. Fish and Wildlife
Service indicated in its proposed rule.
The system of permanent preserves
that has been subsequently proposed by
Riverside County Habitat Conservation
Agency mainly comprises public lands
which were already conserved at the time
of the listing. RECON, the consultant to
RCHCA which has developed much more
extensive information about SKR,
concluded that public lands are more
than enough to sustain the species.
Predictions of SKR survival have been
based in part on a computer model, the
Gilpin Model. which fails to take into
account *‘smart dispersion,”” the ability
of SKR to migrate tosuitable new habitat,

U.S. Fish and Wildlife Service
selectively used scientific
information to support its listing
decision and to suppress facts
which would have raised doubts
about the need to list....
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to survive and expand in a habitat
environment that historically is in a
constant statc of change. Both U.S. Fish
and Wildlife Scrvice projections and the
Gilpin Model arc overly pessimistic and
contributc to the underestimation of SKR
populations and survival and the
overstatement of the threat to SKR.
U.S. Fish and Wildlife Service
dismisscd the issue of compatible land
uses because it failed to obtain complete
and accurate information about SKR
habitat requirementsand infact discarded
information about the positive aspects of
compatiblc land uses that was available
in the same reports which U.S. Fish and
Wildlife Scrvice used in its proposed
rule. U.S. Fish and Wildlife Service
failed to recognize that land disturbances
associated with compatible Iand uses
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necessary to make comparisons to reach
aconch thatrangeh
and also failed (o investigate reports of
habitat (i.e.. the Orange County coastline.)
*“rounded off”” occurrences on maps and
othcrwise disregarded available
information which indicated the SKR
was more widespread and not under
threat.

The range of the SKR was not
known at the time of the listing. and it is
stilt not precisely determined. This is
amply demonstratedby: discoveryof SKR
at numerous locations not included within
the “historic range’™ and the
corresponding mmg'mon fee area in
Riverside County desi

1t d

County. (Note that the Temecula Valley
was incorrectly described as being in San
Diego County.) Subsequent discoveries
of the species. both before and after the
proposed rule was published, reveal this
statement to be not only inaccurate, but
also misleading. The proposed rule
contradicted this statement later in the
text of the rule. At the time the proposed
rule was published, the SKR was also
known to be present in the Riverside,
Lake Mathews. Estelle Mountain, and
Sycamore Canyon areas, as well as the
Moreno Valley, Canyon Lake, and Lake
Skinner areas. U.S. Fish and Wildlife
Service was also aware of SKR localities

County Habitat Conscrvation Agcm:\
such locationsas Anza. Potrero, Diamond
Valley. Sage. Tucalota Valley and the

as far north as the Cajon Pass
area in San Bernardino County, to
Bautista Canyon cast of Hemet, in the
cast. and south to Oceanside. A very

caused incrcases in SKR p
This is demonstrated by lhe dcclmc in
suitable habitat by coastal sage scrub
encroachment as a direct result of U.S
Fish and Wildlife Service restrictions on
farming. fircbreak clearing and other
aclivitics

U.S. Fishand Wildlife Service falsely
stated that it had determined from careful
review that SKR should be listed as
~“endangered.”” whenin fact the decision
wasanarbitrarv determination arrived at
inatelephoneconversationbetween Karla
Kramer. author of the proposed rule. and
Ron Novak of the U.S. Fish and Wildlife
Service Office of Endangered Species in
Washington inwhich thetwo individuals
discussed whether to proposc SKR for
listingas ““threatened™ " or “cndangered™
(phoncecon notes. included.)

The U.S. Fish and Wildlife Scrvice
statement that SKR habitat and range
had been greatly reduced is inherently
false. because U.S. Fish and Wildlife
Service demonstrably lacked complete
and available information about the
historic range of the SKR aud about the
current range of the SKR. U.S. Fish and
Wildlife Scrvice lacked rangeinformation

The statement that 95% of
original SKR habitat is gone was
incorrect and based on
incompatible assumptions for
historic and present range.
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Norco area: requi for
SKR biological surveys at locations
outside the previously assumed range.
such as at Omario International Airport
in Ontario: local government concerns
about getting permitsto take SKR outside
the previously assumed range. such as
Bcaumont: and. the plainly observable
access to extensive arcas of potential
habitat adjaceat 1o known SKR
populations. such as north and west from
Riverside County into San Bernardino
County. cast into the Banning Pass. and
southeast toward Anza-Borrego National
Park.

The proposed rule inaccurately
described the Stephens” kangaroo rat. in
pari. as having an car mcasurement
averaging |3mm. After the histing was
finalized. the SKR working group of
biologists published a document through
U.S. Fish and Wildlifc Service intended
to aid in differcntiation of SKR from
PKR. that stated SKR had an ear crown
of 13mm or less. and the PKR had
measurcments of 13mm or greater. A
letter dated November 7. 1989, from the
ficld supervisor of the Carlsbad office of
the US. Fish and Wildlifc Service. toan
SKR permilce. stated that SKR has a
typical car-crown mcasurcment of less
than 12mm. and PKR gencrally have a
measurement of E3mm or greater.

The range was described as being
limited to the Perris. San Jacinto Valleys
of Riverside County. and the San Luis
Rey and Temecula Valleys of San Diego

large. well blished popul that
occurs far to the soulheaston the Warner
Ranch around Lake Henshaw was ignored
in the proposed rule, (O’Farrell, 1986.)

Populations of SKR, including those
at Anza. Potrero. Aguanga, Tucalota
Valley and the Corona-Norco area, have
been discovered: in areas previously
thought unoccupied within the presumed
historical range: outside the presumed
historical range: and. in well-established
populations in areas that are not only far
outside the presumed historical range but
also in areas and at efevations thought to
be uninhabitable for the species.
(Montgomery, 1992)

The proposed rule stated a habitat
association of SKR with Artemisia
californica and Erigonium fasciculatum,
twobrushy plant species characteristic of
coastal sage scrub habitats. However, the
SKR working group later stated, when
discussing habitat of the SKR, "‘there is
a strong correlation between the
proportion of annual forbs to annual
grasses with the probability of presence
or absence of the Stephens’ kangaroo rat
and the densities found.”” While this
sntemenl is more accurate than the rule,

ing the habitat p of the
species. it is not complete. Current
information indicates SKR inhabits a
wide varicty of vegetation types, native
and non-native grasslands, sandy washes
and drainages, agricultural fields,
disturbed chaparral. dirt roads, and coastal
sage scrub.




U.S. Fishand Wildlife Service failed
to adhere to the Endangered Species Act
because it has failed to initiate a recovery
plan for the SKR.

Species range

The known range of the Stephens’
kangaroo rat was described as being
limited to the Perris and San Jacinto
Valleys. and San Luis Rey and Temecula
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does not specifv where thisdiscovery was
located.

The known range of the Stephens’
kangaroo rat has greatly expanded since
the publishing of the proposed rule.
Information now shows that SKR is
endemic to the foothills of the Lake

92.) However. he also stated in the

report. ““Although all suitable habitats

onthesite were not searched for kangaroo

rat sign, it is very likely that most or all

e\|anl grasslands are occupied by
" kangaroo rats.’’ He esti

400 acres of grasslands on the site.

Mathews arca. Estclle M the
areas around Lake Skinner and Bachelor
A in. the foothill t

Valleys. This iptionci ly
four researchers as sources, when many
more sources were available to U.S. Fish
and Wildlife Service at the time.

A study dated 3 Junc 1983 by an
unknown author. included in the
administrative record. helped to create
many false impressions and perpetuate
factual errors concerning SKR. Two kev
aspectsofthis study point to the fallacious
logic used to create the argument that the
species required Endangered Species Act
protection.

The study cited the work previously
done on SKR by researchers who
attempted to perform "‘range-wide™
status reviews of the species. However.
those researchers’ studies were often
merely re-investigations of historical
locations where SKR were found. and
seriously lacked in any new investigation
or attempts at locating new SKR sites.
Therefore. when a particular researcher
looked for SKR at a site known to harbor
SKR some 20, 30, or 60 years before. and
the site had been developed. or for some
other unknown reason the species was
absent from the site at the time. it was
assumed (hat the species would soon be
extirpated from all of its known sites.
(Thomas. 1975.) Theargument was then
made that the species was threatened and
later the argument was given greater
urgency by saying the specics was in
imminent danger of extinction. due to
the county’s growth.

This type of flawed thinking is
exemplified in this statement from the
introduction to the study: **SKR was the
topic of three master’stheses in 1973 that
involved review of Grinnell's sites
(Thomas 1975)and investigation of range
limits of rodents (Bleich 1973 & 1974.
Bontrager 1973)."" Though the
introduction does state thal. ““the Bicich
study resulted in the publication of a
major range extension for the species
(Bleich & Schwartz 1974).”" the report

Lake

Elsinore and the Perris Valley. the Norco
Hills and parts of the City of Corona. the
Anza Valley. Lake Henshaw and Warner
Springs areas of northern San Diego
County. and the military bases of Camp
Pendleton and the Fallbrook Naval
Weapons Station. Recent surveys have
shown substantial populationsof SKR in
the Tucalota Valley. Sage area. and
Diamond Valley. These lattcrdiscoveries
were part of a Section 7 consultation and
biological surveys for prescribed burning
activity by the California Department of
Forestry and Fire Protection.

SKRpop atCamp P
were cited in the final rule without any
cxplanation as to why they werc omitted

A,

'y went on to state in his
report that he believed the Anza Valley
harbors a large population of SKR.
““These results verify that a sizable
population of SKR exists in the Anza
region. which suggests further that this
species occurs elsewhere in this broad
valley.”” (Montgomery ibid.)

This assumption was confirmed by
Montgomery and U S. Fish and Wildlife
Service p | through sub:
m\csugauon Atlhe requestof U.S. Flsh
and Wildlife Service. the developer of the
country club retained Montgomery to
perform a helicopter survey of the entire
70.000-acre valley. Montgomery found
suitable habitat and/or evidence of SKR
inseveral locations throughoutthe valley.
Widespread occupation by the species
was also confirmed through trapping by

in the proposed rule. Omi of thesc
significant SKR populations on federal
lands indicaltcs SKR is more widespread
and abundant and the threat to SKR is
less than originally stated.

The statement in the final rule that
**Vista Irrigation District. MWD, and
State of California have large blocks of
suitable habitat™ was not included in the
proposed rulc. Omission of these
significant masses of protected habitat is
another indication that the habitat muz,e
and abundancc of SKR were
and the threat to SKR was ov

M V. A g 10 2 map of the
arca given to the developer by
Montgomery after the survey. SKR was
confirmed through trapping at areas as
widespread as the source of Coyote
Canyon in the southeast portion of the
valley. to near the Ramona Indian
Reservation in the north. and other large
arcas on the Cahuilla Reservation in the
central portion of the valley. The map has
written in the margin (presumably by
Monigomery.) " Potential SKR habitat is
abundant in the area.’’ In all,
Mc v’s map(Montg y. April

The inclusion of new information in the
final rule. indicating less threat to SKR.
should have caused a reexamination of

the need to list.
The Anza Valley discovery is an
ing casc for di In 1992

SJM Biological Consultants was
commissioned to perform a trapping
survey of an approximately 800-acre sitc
of aproposcd country clubon the Cahuilla
Indian Reservation in the Anza Valley.
This survey found SKR inhabits at lcast
400 acres of the site. Montgomery stated.

No attempl was made to determinc the
ionof the specics throughout the
’ (Montgomery 22 February

property.

92) showed SKR (confirmed through
live trapping.) SKR habitat. or suitable
SKR habitat fragments on all or parts of
38 sections of land throughout the Anza
Valley. This habitat is on Indian lands
and private range lands, near

The U.S. Fish and Wildlife
Service disregarded the extent of
SKR populations on military
reservations (and) ...also
disregarded the significance of
BLM lands... (and) other non-
federal public agency lands.
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checkerboard BLM ownerships and the
San Bernardino National Forest.

The subsequent investigationby U.S.
Fish and Wildlife Service personnel was
part and parcel of a Freedom of
Information Act requestby the petitioner.
The petitioner was verbally told that U.S.
Fish and Wildlife Service had surveyed
the area. and that it didn’t appear there
was that much really out there.”” (U.S.
Fish and Wildiife Service biologist John
Bradley personal communication.) U.S.
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inhabits ncarly level to modcrate slopcs.

‘The proposed rule erroncously cited
the habitat as limited 1o level or low
rolling terrain, but both Montgomery
and O’Farrell found SKR on slopes up to
100%.

The statement in the proposed rule
that SKR is confined to low rolling hills

proposed rule as limited to *"level or low
rolling terrain. Itis not found on extremely
hard or sandy soils.”

We now know that SKR inhabits
annual grasslands, sandy washes, coastal
sage scrub to 50% cover, agricultural
ficlds. and a wide variety of soil types
inchudi tkaline soils (M y

The proposed rule disproved its own

and level ridge tops is refuted by current  1989.)
facts of occupation.
M y also d in the

P

same study that SKR may exist in the

Fish and Wildlife Service biologist John
Bradley indicated the survey isted

ped and relatively
bed lands to the north and

solely of driving and wall s of the flat
river valley only on the Cahuilla
Reservation. Notes and diagrams of this
survey were requested in petitioner's
Freedom of Information Act request. but
the petitioner was told they did not exist.
When the petitioner was able to view the
SKR file in the U.S. Fish and Wildlife
Service Carlsbad office. there were notes
of a private meeting on the Anza Valley
discovery between U.S. Fishand Wildlife
Service. BLM. Bureau of Indian Affairs.
the Riverside County Habitat
Conservation Agency. and SKR scientific
collection permit holders (including
Montgomery.) These notes were
requested 10 be included in the materials
tobe forwarded Lo the petitioner. but they
were never provided to the petitioner by
U.S. Fish and Wildlife Service.

The species was discovered in 1990
in another location in Riverside County.
northwest of the previousty defined range.
Before the discovery of SKR inthe Corona
and Norco areas. it had not been found
north of Highway 91 (M y 29

possibly. the west of this new discovery in
Norco.

There is further indication that SKR
inhabits large areas around Norco. In
1992 U.S. Fish and Wildlife Service
biologist John Bradley indicated at an
Advisory Commitlce Mecting of the
RCHCA that. “Perhaps the Norco Hills
should be added as an additional reserve
study area.””

Overall. an updated range map does
not give a complete picture of the
tremendous change in the amount of
assumed suitable habitat and also the
amount of actual occupied habitat. A
more complete picturc would show that
U.S. Fishand Wildlife Service apparently
assumed in 1987 that the habitat suitabic
for the species was limited to the valley
floors of the San Jacinto. Perris.
Temecula. and San Luis Rey Valleys and
not the entire area contained within the
shaded area of the range map. An

dated range and oc ion/
habitat map would include those new

September 90.) In this study. Montgomery
found SKR inhabiting 196 acres ofa 235-
acre parcel. The researcher captured 33
SKR and 14 Pacifickangaroo rats(a non-
listed species) at the site. in habitat
described as “*dense grassland or dense
scrubvegetation, on most extremely steep
slopes....”” Montgomery estimated one
hillside where SKR were captured at
60%slope. This findingis contrary tothe
proposed rule’s statements that SKR only

SKR was found an average of
27.3 meters or 89.6 feet from
rural residential housing.
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d above. plus areas that were
containcd in theoriginal mapbut assumed
unsuitable. This is evident in the large
amount of known occupicd habitat in
arcas that were previously ““holes™ of
thought-t0-be unsuitable habitat in the
map.
Inall. SKR is now known to occur in
an area much larger than the 717.000
acres stated in the proposed rule. The
figure of 717.000 acres was considered
by U.S. Fish and Wildlife Service at that
time to have been the maximum range
historically covered by the species. even
before the arrival of European man.

Habitat requirements
Habitat of the Stephens’ kangaroo
rat was incorrectly identified in the

ption that SKR do not occupy sandy
soils when it stated SKR may be found in
**adjoining sandy washes of Southern
California.”

The proposed rule cited Army Corps
of Engineers activities in flood channels
**where the species has been found’” asa
threat to SKR, conflicting with the other
statement that SKR does not inhabit sandy
soils. Sandy soils such as flood control
channcls were not included in the list of
habitats available to SKR.

There are numerous surveys, by
several biologists, that have shown SKR
occupation in such varied habitats as
washes and drainages, sandy soils, in
alkali soils. and other types of soils.

Montgomery, in 1990 in Temecula,
O’Farrell. Friesen. and other researchers
have found SKR persisting in both hard
and sandy soils.

The proposed rule stated that gravel
was a p Yy to
habitat. but findings of SKR ina range of
soils and habitat conditions disprove this.

The habitat requirements for SKR
are much more varied than the proposed
rule made them appear. In a report dated
April 2. 1992. Dr. Michael O’Farrell
described an arca of SKR occupation that
indicates the species’ ability to withstand

ignifi imp from urbanizati
agriculture and isolation.

In describing the site O’Farrell
wrote:

““The ca. 104 acre tract is bordered
on the north by citrus orchard, on the
west by Mockingbird Canyon Road and
housing. on the south by Harley John
Road and housing, and on the east by
Washi Street and housing and was
surveyed for occurrence of SKR in Aprit
1989.

Apparently the occupation of the
site was relatively unchanged from the
earlier studv. as O’Farrell indicated in
the report summary where he wrote:




**Sign of SKR was found over the majority
of the site similar to that found in the
original survey.”

O’Farrell also indicated the site had
been heavily impacted by off-road vehicle
activity. somcthing which was cited in
the proposed rule as a factor threatening
the SKR. **Although posted. the site is
impacted by off-road vehicle activity
which is particularly concentrated in the
eastern portion of thesite.”* This does not
appear 10 have had negative affects on
SKR because O’Farrell later wrote that.
**Sign of SKR was found over most of the
project site...."

Another O'Farrell study dated 16
July 1989. showed the presence of SKR at
asite nearly surrounded by either housing
orother thought-to-be-unsuitable habitat
and land uses. O’Farrell described the
siteasfollows: “"Thetractsitcisbordcred
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The ability for SKR to inhabit and
colonize both grazed lands and farmed
ficlds has not only been demonstrated
hrough the i d T i
focused on the species since the federal
listing. but was cven known at the time of
the listing. There is also evidence that
U.S. Fishand Wildlife Service personnel
working on the listing package knew of
the positive effects of grazing on SKR
habitat and the ability for SKR to persist
in and around agricultural fields, yet the
rules proposing and listing the species
ignored this data and even implicated
grazing as a factor causing its

O’Farrell in 1989 with similar results of
occupied acreage. providing evidence of
the species’ persistence over a period of
three vears. The survey is evidence of the
apparent adaptability of SKR of
successfully persisting, even colonizing,
small linear patches of habitat. O'Farrell
and other researchers performed
additional work providing further
evidence of this charactensllc
SKR hasbeen found i
sage scrub with densities approaching
50% aerial cover. This statement was
made in a U.S. Fish and Wildlife Service
letterto the U.S. Forest Service regarding

otal

endangerment. This ption
overlooks thc U.S. Fish and Wildlife
Service surmise that prehlslonc hcrds of
deer and 1

habitat for SKR as lhc\ gmmd in the

presumncd historic range.

on the north by current h
construction and El Nido and El Mmeml
Roads. by citrus orchards on the east and
west. and steep relatively undisturbed
hillsides to the south. The entire arca is
crossed by a network of dirt roads.
including the northern of Bull
Canyon Road directly through the middle
of the property. Scattered rural housing
is present throughout adjacent lands.™”
O 'Farrell found SKR occupied arcas
along and adjaccnt to dirt roads on and
adjacent to the site. Further. O'Farrell
reported. ** Alarge flatridge inthe western
half of the sitc has been burned in the
past. This arca is currently occupied in
high abundance by SKR. The only thing
limiting a more widespread distribution
on the site is the current presence of
dense shrubs on most of the property.™
This passage suggests SKR isable to
utilize a variety of habitats in an
opportunistic manner. cither after
disturbances or manipulation by
mechanical. animal or fire changes. The

A ive study by RECON
for the Rl\ crside County Habitat
Conscrvation Agency. publishedin 1991,
focused on (he subject of buffer arcas for
preserves for SKR. In the study. RECON
examincd five sitcs for the presence of
SKR. all of \\hlch had development in
cl h ity toexpect impacts
on the spcci&

The rescarchers attempted to

the v di to avoid

lmpncls lo SKRby msunngthc average
1 and the

occupicd habitat. The result was that
SKR wasfound anaverageof27.3 melcrs

the possible p. of the species on
National Forest lands. The statement is
qualified by explaining that occurrence
in coastal sage scrub of high densities is
usually when there is a large component
of Encelia. or britticbush. in the habitat.
Due to Encelia being deciduous, U.S.
Fish and Wildlife Service theorized that
the habitat is essentially more open most
of the vear. This was supported by
observation of Montgomery at a site near
Riverside in 1990
Numerous studies indicate SKR is
able to successfully inhabit coastal sage
scrub of various densities. Montgomery
found SKR ““to be resident in all open
grasslands as well as sage scrub stands
rangmg from sparse to (in several areas)
ly dense.”” Subseq surveys
by this biologist found SKR to be present
in coastal sage scrub habitat that was

or89.6 feet (rom rural residential h d
(defined as lots of onc-half acre or morc
in size).

In 1982M v hat SKR

ly dense’’. He also observed
SKRloinhabnpocketsof ‘denser’ sage
scrub when it was near open areas or

<can persist “"next to human development
indefinitely if the ground

poscd largely of Encelia.
Researchers often prematurely

disturbed.” This was in a
study. portions of which werc used in the
proposed rule: vet. this favorable
statement (o the ability to cocxist with

evidence supp g thisisapp: from
the surrounding iand uses that are thought
to be unsuitable for the specics. These
include the citrus groves. the steep
hillsides, and housing. This report and
othersalso indicate the ability for SKR to
disperse and colonize new areas through
the use of man-made roads and trails.
This characteristic of SKR is found
repeatedly in reports by various
researchers.

dev was d from the
proposed.

In several other surveys. Dr.
O’Farrell indicated evidence of the
specics” ability to persist in small.
fragmenied habitat patches of lincar shape
for a pcriod of vears. The survey.
(O’Farrcll 1992, for S.1.C. Corporation)
found 17.8 acres of occupied habitat ina
linear fashion. bordering agraded housing
tract. The sitc had been surveyed by

dismissed tt ibility of SKR p

in various densities of coastal sage scrub

cvenwhenkangaroorat signand burrows

were observed. This practice often

occurrcd when SKR presence was
d in open habi directly

adjacenl tothe coastal sage scrub habitat.

Many biologists di d the p

of SKR in coastal sage scrub w I(houl a

U.S. Fish and Wildlife
Service...ignored evidence that
SKR immediately reoccupies
plowed fields.
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cffort to px
determine the species of kangaroo rat
p . These cir have
nnquesuonahl\ led 1o cases of

identification of SKR p! asthe
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Population density

U.S. Fish and Wildlife Service was

The proposed rule cited densities of
20 10 50 SKR per hectare (which would
be 8 10 20 SKR per acre.) when studies at
Al dro Heights (RB Riggan. 1989)

presence of the non-llsled Pacific
kangaroo rat when habitat types overlap.
An underestimation of the amount of
availablc habitat. and thc amount of SKR
occupied habitat hasoccurred throughout
the specics range. ;
Population size
U.S. Fish and Wildlife Service
obscured and misrepresented the size of

ncar the City of Riverside showed
densitics of over 80 SKR per acre (which
would be 198 SKR per hectare.) Thus,
densitics cited in the proposed rule arc
about one-tenth of actual known
population densities. U.S. Fish and
Wildlife Service undercstimated SKR
population densities by ten-to-one.

The proposced rule stated that **most

entirely incorrect in its statement that
March Air Force Base and Moreno Valley
no longer support viable populations.
There have been new populations
discovered. more than 1,000 acres shown
to be occupied and a reserve study area
designation on March Air Force Base.
Moreno Valley also supporls SKR
pop ions, as 8!
surveys have indicated.

The U.S. Fish and Wildlife Service
statement that federal lands form only a
small part of the range of the species

habitat needed for a viablc populationof of occuplcd range probablv has low to d th of SKR populati
SKR. According i atthe time y ions.”"However. on mllnary r&rvauons and lhe various
of thelisting p 1. " “low " abund: this is entirely d licies of the

of SKR was less than five individuals per
hectare (O’Farrell phonccon notes w/
U.S. Fishand Wildlifc Scrvice. 1/28/86.)

The minimum viable population size
stated in the final rule would mean thata
small patch of 100 heclares occupied in

P PP
and disregards the high densitics found
in numcrous locations. during and
following vears of normal 10 high rainfall.

Population densitics can fluctuate
greatly from vear to year depending on
amount and timing of rainfall. Research

“*low " abund: dbecl ized by Mary Price in 1984 on the Motte
asviable. U.S. Fishand Wildlife Service Rescrve showed a tenfold increase in
thenmadca huge lation. notcited  popul of Pacific kanga

as based on any biological information.
that. because SKR doesn’t use all of its
suitable habitat. it would take several
square miles to support a morc viable
population. U.S. Fish and Wildlife Service
did not indicate whether it is referring to
occupied habitator suitable habitat. This
assumption was purely speculation
unsupportedby any scicntificinformation.

U.S. Fishand Wildlifc Service falsely
presented a summary of comments
received that failed to report information
which had been provided to U.S. Fish
and Wildlife Scrvice indicating that SKR
was much more widespread and therefore
less threatened than U.S. Fish and
Wildlife Service indicated.  Petitioner
found many cxamples in matcrials
received from U.S. Fish and Wildlife
Service under a Freedom of Information
Act request showing that U.S. Flsh and
Wildlife Service had received i

ion

rats (D.
agilis) in onc vear with high rainfall.
Protected populations

In proposing the species for listing.
U.S. Fishand Wildlifc Service completely
ignored SKR populations protected on
federal lands at Camp Pendleton and
failed todocument the number of occupied
acres there.

Not only did U.S. Fish and Wildlife
Service d d SKR populati in

military scmc&s, peaﬁmllytheManne
Corps at Camp Pendleton, the Navy at
Fallbrook Naval Weapons Station, the
Air Force al March Air Force Base.
Protective policies extend even to
nonlisted species, such as the burrowing
owl at March Air Force Base. The
statement also disregarded the
significance of BLM lands (Montgomery

1989.) While discountingthe importance
of fcdcral l1nds u. S Flsh and Wildlife

federal

Servi
public agency lands such as the State
Recrcation Arca at Lake Perris. the San
Jacinto Wildlife Area. Metropolitan
Water District land holdings, Vista
Irrigation District lands. and lands held
by the City of Riverside Parks

numcrous arcas meationed above. U.S.
Fish and Wildlifc Service failed to
acknowledge protections that were in
place in these arcas. where habitat is
securc from development

Lake Mathews has been a protected
ceological preserve since before the SKR
tising. and U 8. Fishand Wildlifc Service
failed to investigate SKR populations at
this Mectropolitan Water District land
prior to listing. U.S. Fish and Wildlife

about how widespread SKR is but U.S.
Fishand Wildlifc Service failedtoinclude
this information in its summary.

Service claimed that agricultural and
urban development around Lake
Mathews and Estclic M causcd

Dep: 3
U.S. Fish and Wildlife Service was
equally incorrect in its statement that the
area from Lake Skinner to Temecula has
no viablc population. Occupied habitat
was documented throughout the area.
Lake Skinner was designated a reserve
study arca and enjoyed protection from
devel Temecula required morc
allocation of take under the RCHCA
10¢a) permit because of additional
population discoveries. and Shipley
Ranch s heavily occupied and protecied.

The U.S. Fish and Wildlife Service

loss of SKR habitat but failcd to document
how much habitat was lost. how much
and how ltural activity

U.S. Fish and Wildlife Service
underestimated SKR population
densities by ten-to-one.
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may have bencfited SKR.

LakeMathewsisnow an SKR reserve
study arca and is proposcd asa permanent
COrc Presene.

inthep d rule that SKR
was not recorded at Lake Perris since
1973 simply underscored the inadequacy
of pre-listing surveys which did not look
for SKR at Lake Perris or many other
locations subsequently found to be
occupied. SKRoccupied state park lands
at Lake Perris and habitat in the nearby
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San Jacinto Wildlife Area. both p d

d that the specics was

areas.

U.S. Fish and Wildlife Service
overstated the threat to SKR populations
around Lake Elsinore. disregarding the
protections provided by BLM parcels.
The arca is characterized by off-road
vehicle use. which O’Farrell, Price (1991)
and other researchers have shown to be
beneficial in disturbing the soil and
providing dirt trails to encourage
population movement within the habitat.

U.S. Fish and Wildiife Service
incorrectly stated that the California Fish
and Game Commission listed SKR as
“endangered.”” when in fact the
commission voted not to list the species
as endangered and indicated that the
California Department of Fishand Game
did not present ecnough information to
warrant listing SKR as endangered.
California had listed SKR as ““rare’” in
1971. and by virtuc of the California
Endangered Species Act of 1986. rare

(houghl to only reproduce twice each
vear. Subscquent studies have indicated
thatthe species will reproduce year round
and have documented up to five litters
per year. The same siudies showed
information suggesting the frequency and
the size of the litters increased with the
amount of rainfall in a given year. and
with rainfall that occurred later in the
year. A necropsy byDr. Patrick A. Kelley
(May 2. 1991) found a fcmale which
diedinth o

with five fetuses.

Colonization capability

PpIng, pregl

then later. when calculating the amount
of habitat remaining. U.S. Fish and
Wildlife Service did exclude non-level
terrain. U.S. Fish and Wildlife Service
failed to explain what parameters it used
to come up with its figures and failed to
apply consistent parameters.

By limiting the soil types identified
as suitable for SKR during mapping of
suitablesoil types, U.S. Fishand Wildlife
Scrvice inaccurately extrapolated a
historical habitat that was too restrictive,
incorrectly illustrating the historical
habitat as smaller than it actually is.
Numerous examples show that SKR

Populati f SKRwercer ly
consndcmd isolated. but there was no
basis for assuming this.

In stating that SKR docs not occupy
all suitable habitat. U.S. Fishand Wildlife
Service discounted lhe fluid

h istics of SKR p the
fact that SKR populauons can recover
very quickly. and SKR’s persistence in

designated specics were ically
classified as “"threatened’” withvery little
new information and no cvaluationofthe
accuracy of information used to support
the earlier “‘rare” designation. SKR
remains listed as d”

lonizing prcviously unoccupicd
habital.

A 1984 study by University of
California. Riverside. graduate student
Narca A. Moore-Craig found SKR

“thr in
California.

U.S. Fishand Wildlife Service stated
that California Department of Fish and
Game consultations underthe California
Endangered Species Act are inadq

k a field within eight months
after agricultural cultivation had ceased.
The Domenigoni family was
restricted from using an 800-acre fallow
field when SKR occupled it mlhm oncor
two years (d g on the sp

to protect SKR because they result in
preservation of lands in another area
while allowing ““take” of SKR. U.S.
Fish and Wildlife Service indicated this
is an unacceptable situation for
preservation of SKR.  However. the
Section 10(a) permit of the Riverside
County Habitat Conservation Agency
results in the same situation. where land
is preserved in another location while
allowing “"take™” of SKR.
Reproductive abilitv

The proposed rule infcrred. from
statements that pregnant female SKR
were found in Spring. that reproduction

area

inhabits many morc soil types than Price
indicated in her soil type study, which
was cited in the final rule.

The statement that 95% of original
SKR habitat is gone was incorrect and
based on incompatible assumptions for
historic and present range. The large
number was used as historic habitat in
order 1o antificially raise the percentage
of habitat gone. which, combined with
discounting of present habitat which was
incorrectiy assumed unsuitable, resuited
in overstatement of the threat to the
survival of the species. There is no
supporting information given to explain
or define the ““visual’’ inspection of this
former range. if it was by aerial photos,
walkovers. or Agricultural Stabilization
and Conservation Service or other maps.

Human  development  and

inthe ﬁeld)aﬂcmm tural culti
had ccased.

The Domenigoni family was also
restricled in their cultivation activity on
another. leased field. Even though a
grain crop had been harvested from the
field just five months earlier. SKR were
present.

There are numerous other studics
showing the colonization capability of
SKR in disturbed areas.

Historical habitate

The proposed rule assumed that the
historic range of the SKR was 717.000
acres. but lhls figure was Jusla guess and

is restricted to Spring. Hi . Price
(post mortem and 1991 report on
reproductive rates afler rains.) O'Farrell.
and others found that SKR are capable of
producing litters vear round.

The reproductive ability of SKR was
underestimated. The rules published for

tops.”” which are
not defined. This statement does not
allow valid comparisons between
historical and present poputation of SKR
because U.S. Fish and Wildlife Semce
pp ¥ did not lud level
terrain from its historical estimate. and

agri al uses were already present in
the early part of this century when the
first studics of SKR were done. Dry-land
grain farming and grazing were
widespread on the valley floors since at
leastthe late 1800s. U.S. Fishand Wildlife
Service has failed to reconcile opposing
assumptions, that agricultural activities
which reduce invasive brush are also
offensive to SKR but that SKR are
displaced by invasive brush. U.S. Fish
and Wildlife Service argumentsthat SKR
thrive in open grassland suggests that
grazmg and agricultural pracllces
duccd by European man

U.S. Fish and Wildlife Service
obscured and misrepresented
the size of habitat needed for a
viable population of SKR.
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SKR habitat. There is inadequate
evidence that great herds of decr and
antelope roamed the region’s valleysand
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Rate of loss of habitat
The proposed rule assumed that
prescnt or threatened destruction.

the species’ endangerment.
An example of either an
unwlllmgness to look at information

curtailedbrushi . as the prop
rule surmiscd. U.S. Fish and Wildlife
Service wants it both ways. that brush is
harmful but agricultural activities which
remove brush and create habitat are also
harmful. ignoring SKR’s ability to utilize
a wide range of habitats.

U.S. Fish and Wildlife Service
referred only toeight general areas where
SKRisconcentrated, which are(1)March
Air Force Base to Moreno Valley. (2)
LakePerris toeastern San Jacinto Valley.
(3) Lake Mathews to Estctle Mountain.
(4) Lakeview Mountains. (5) Lake
Elsinore. (6) Lake Skinner to Temecula.
(7) Fallbrook Naval Weapons Station to
San Luis Rey River. and (8) Lake
Henshaw. Thislist overlooks other areas
where SKRare found. including Corona-
Norco. Temescal Canvon. Sycamore
Canyon. Alessandro Heights. Potrero
Canyon. Steele Pcak. Camp Pendl

difi or cur of SKR
habitat or range poses a threat to the
species. but this cannot be proven or
disproven. There is no knowledge of the
historical abundance or range of SKR,
and the errors that are now apparent with
today's information confirm that the
SKR's range and abundance in 1987
were greatly underestimated.
Impacts from rural development
and agriculture
The ability for SKR to inhabit and
colonize both grazed lands and farmed
ficlds has not only been demonstrated
through the increased research attention
focused on the species since the federal
fisting. but was evenknown at the time of
thelisting. U.S. Fish and Wildlife Service
stated that SKR is restricted to insular
patches at edges of plowed fields but
offered no citation and ignored evidence
that SKR i diately plowed

Oceanside. Aguanga. Bautista Canyon,
Hemet. Murricta. Winchester. Menifee.
and Anza Valley.

The U.S. Fish and Wildlife Service

p

fields.

U.S. Fish and Wildlife Service is
entirely inaccurate in its statement that
grazing. off-road vehicle use. and rodent

statement that only three of the refe d
areas contain substantial amounts of
habitat is proven grossly inaccurate by
current information. with SKR
populations found in abundance in
numerous additional areas previously
ignoredby U.S. Fishand Wildlife Service.

The U.S. Fish and Wildlife Service
statement that Lake Henshaw had 12.600
acres of suitable habitat omits the fact
that more than 10.000 acres. or nearly all
of the acres. is actually occupied.
(O’Farrell. 1986.)

The U.S. Fish and Wildlife Service
statement that SKR was extirpated from
4.940 acres of suitable habitat at Fallbrook
Naval Weapons Station and to the San
Luis Rey River is not supporied.
Montgomery (1989. Guajome Park.)
indicates SKR are present.

The reproductive ability of
SKR was underestimated. (SKR)
will reproduce year round and
have...up to five litters per year.
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control prog all reduce habitat
suitability. Grazing has been well
documented to improve the open
grassiand habitat of SKR and in fact is
cited by U.S. Fish and Wildlife Service as
the pre-European-man basis for SKR
survival.  Off-road vehicle use has
likewise been shown to promote
migration and spread of SKR populal ions.
with SKRd

bj ly, or an indication of
misunderstanding of the facts as
presented, is evident in the following
passage from materials in the
administrative record:

**Animportant aspect of SKR habitat
is its seral or successional nature. Most
SKR sites are open, somewhat disturbed
areas. Grazing, past agricultural use or
infrequent fires keep the habitat ata state
usable by SKR. Succession to denser
shrub growth apparently excludes the
small mammal from the site. This
relationship of SKR habitat with
vegetation dynamics may explain the
local and shifting nature of SKR
populations. Calculation of acres of
habnan are. because of this aspect of

'3 ion, rather ep
in nature, Also the management of SKR
habitat must address the need to keep the
habitat open. The alteration of past
management practices which have kept
the habitats open might well result in
climination of habitat after a brief period
of time.”” .

The telling evidence that U.S. Fish
and Wildlife Service personnel ignored
or did not understand this crucial bit of
information that did not fit their
preconceived notion about the pristine
habitat requirements of a species is the
handwritten word “*huh?"’ appearing in
the margin next to the preceding
paragraph The handwnung appears to

with other

+ 1

hed the Histi &

by way of dirt roadsand trails.
use of ORV trails has little impact onthe
nocturnal SKR. Rodent control programs
have been reduced and refined to limit
the threat o SKR. Rodent poison would
have to be used lllegall\ (accordmg to
current labeli
of the federal Endangeved Specncs Act
listing) in most cases to harm the
nocturnal SKR.

Thereis alsocvidence that U.S. Fish
and Wildlife Service personnel working

usca ll'l
for SKR by the U.S. Fish and Wildlife
Service staff person preparing the listing.
In any case. there were no references to
this passage made in either the proposed
or final rule on SKR. There are other,
similar notes that reveal this bias on
other documents in the listing package.

A bias against any information
presented that did not fit the U.S. Fish
and Wildlife Service position that SKR
should be listed as endangered is also

onthelistingp

gel ofthe p ill d in another passag
effects of grazing on SKR habitat andthe  in the above referenmd study:
ability for SKR to persist in and around **Preservation of what appears to be
dand many hundreds of additional acres of

agricultural fields. Yet the prop
final rules ignored this data and even
implicated grazing as a factor causing

potential SKR habitat at Lake Henshaw
is fairly well assured since watershed



protection. grazing and SKR habitat
preservation are all compatible efforts in
this instance.”” This paragraph had a
large question mark next toitand was not
included in the proposed rule.

Another study by L.F. LaPre
indicated the prevalence of
misinformation about SKR before the
increased scrutiny brought about by the
federal listing. Inabiological reportdated
August 31. 1983, LaPre made several
comments about the ability for SKR to
recolonize disturbed areas.

The study focused on a parcel of
property. portions of which had recently
been disked for agricultural purposes. In
ageneral oftheenvi
impact of the cultivation, LaPreindicated
his opinion that the damage done to the
SKR habitat was significant and would
require active rehabilitation measures
along with years of regrowth and repair.
LaPre wrote. "“In my experience.
repopulation of a cultivated area by these
rodents requires about ten years.

Later in the same study. he made a
statement that is on both sidesof the same
subject. He stated. “‘In previously
uncultivated areas. signs of kangaroo
rats are abundant. whereas there is
virtually no chance of occurrence of these
rodents on lands plowed within the past
five years.”" This di
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U.S. Fish and Wildlife Service restricted
the Domenigoni family from farming
this property until November 1993.

Urban growth patterns
The proposed rule presumed that
rapid urbanization in the range has

r in climination of entire

diately after the d ing
California Fire. U.S. Fish and Wildlife
Service biologist John Bradley stated SKR
had left the ficld prior to the fire because
of the overgrowth of brush and litter,
which was a direct result of the U.S. Fish
and Wildlife Service restriction on
clearing or cultivation.

SKR has also been shown to inhabit
grain fields during the crop yvear. The
Domenigoni family also leases property
where they were restricted in their
cultivation activity on a field that had
been harvested only five months earlier.
The Domenigoni family was ordered to
stop their farming activity because of the
presence of SKR within the active grain
field.

Statements that SKR were found in
abandoned vineyvards and citrus groves
recently acquired by Riverside County
Habitat Conscrvation Agency have also
shown the ability of SKR to inhabit more
intensively-farmed agricultural lands.

Encroachment by heavy. weedy
undergrowth presents the greatest threat
to SKR as a direct result of U.S. Fish and
Wildlife Service restrictions on human
activities such as agricultural practices

hisearlier assertion that it would take ten
years for SKR to recolonize the site.
The inaccuracy of LaPre’s assertion
wasrevealed ina 1984 study by University
of California. Riverside. graduate student
Narca A. Moore-Craig. Studying a
population of SKR on the San Jacinto
Wildlife Area near Lake Perris. Moore-
Craig found that. among other things.
SKR will recolonize an agricultural field
inas little as eight months of ¢ ionof

and firebreak clearing.

U.S. Fish and Wildlife Service
referencetoaState Recreation Area rodent
control program as a threat to SKR
disregarded the opportunity. through

populations of SKR. However, U.S. Fish
and Wildlife Service has failed to show
linkage or prove fragmentation. Despite
the rapid urbanization, SKR managed to
survive and thrive in elongated patches
and supporting dirt roads, and they have
generally managed 10 have gene flow
over hundreds of generations and years
of this supposed isolation since the
presence of agricultural development
occurred before the turn of the century.

U.S. Fish and Wildlife Service
greatly overstated development pressure
inthe Lake Mathews area when it argued
that SKR is likely to be extirpated from
theentire arcabecause of planned housing
and agricultural development except for
the 2,500 acres in the Lake Mathews
ecological preserve. In fact, there has
been an expansion of SKR and new
discoveries of occupied habitat in that
arca

U.S. Fish and Wildlife Service
concern about infrastructure development
is disproven by the experience with the
Devers-Serrano power line right-of-way.
where populations increased around
disturbed areas. and by research by
O’Farrell and others showing linear
characteristics of SKR populations
throughout history.

The proposed rule made several
incorrcct assumptions regarding loss of

government agency coop . 1o

gc this program to risk to
SKR through a diurnal treatment
schedule. The U.S. Fish and Wildlife
Service statement suggests that it was
purely a guess.

" observation of the

cultivation activities.

Moore-Craig found that. **Both one
stephensi and three agilis were captured
on the site. within 8 months after

cultivation ceased. The releascd rats all *

entered burrows within the disturbed
area.”’

Another case of the ability for SKR
1o quickly inhabit agricultural ficlds is
illustrated by the Domenigoni family’s
experience with SKR occupying a fallow
field of more than 800 acres within onc to
two vears of cessation of cultivation.

unexplained disappearance of SKR sign
and the unsupported hypothesis that this
was a result of rodenticides is
unsupportcd. appears on the face of il to
be mercly a guess. has been shown to be
incorrect. andappcars tobea weak attempt
1o convey an over-exaggerated threat to
the species. Subsequent research shows
the SKR to be dynamic in its habitat
utilization. and disappcarance of SKR
sign without other supporting cvidence
is inconclusive.

popul Tt gl d that.
because 78 percent of the sites where
SKR had previously been found were
now zoned for ““incompatible uses,”” 78
percent of the SKR population would be
climinated. Thisassumptionignored the
fluid characteristic of SKR habitat
occupation. U.S. Fish and Wildlife
Service about compatibl
uses have been disproven.

U.S. Fish and Wildlife Service
provided no explanation or definition of
compatible and incompatible zoning in
the proposed rule.

U.S. Fish and Wildlife Service
greatly overstated development
pressure....
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The U.S. Fish and Wildlife Service
assumption that zoning can be changed
isan inconchusive proposition. U.S. Fish
and Wildlifc Service always says
protective zoning is nol a strong enough
indicator of protection of species. By the
same argument. land use agencies have
been known to “‘down-zone’* lands i m
sensitive areas. providing i
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Wildlife Service assumption that all
human activity is detrimental to SKR.
when in fact various human activities
have been well documented to be
beneficial or to have negligible effects on
SKR. These activities include grazing,
off-road vehicle use. certain agricultural
practices including disking. and some
rural devel By ing all

protection of species.

U.S. Fish and Wildlife Scrvice only
cited zoning in Riverside County to
support listing cven though
approximately 50% of the SKR
populations (RCHCA short-term 10(a)
EIR) were already protected.

The U.S. Fish and Wildlife Service
statement that Riverside County’s open
spacc zoming is not adequate is
unsupported. U.S. Fish and Wildlife
Service incorrectly assumed that all
human activitics are incompatible with
SKR when it stated that “"only a small
fraction of the involved land is currently
zoned for uscs compatible with the k-
rar.’”

Conclusions

Petitioncrdisputesthe U.S. Fishand
Wildlife Scrvice contention that it
assessed the best scientific and
ilable. when

1iop
infor

human activity is detrimental. without
defining the type of human activity. U. S
Fish and Wildlife Service has

U.S. Fish and Wildlife Service in
undcrestimating the population, range,
and persistence of the species.

Petitioncr further finds that the U.S.
Fish and Wildlife Service erred in
exaggerating the threats to the species’
existence.

B of the evid d
herein, Riverside County Fann Bureau,
Inc.. submits this petition to delist the
Stcphens kangaroo rat under the

the threat to SKR. inaccurately analyzed
the history of SKR habitat and failed to
demonstrate that SKR population is
significantly declining: in fact.
restrictions on human activity imposed
by U.S. Fish and Wildlife Service have

E d S, Actof 1973 and its

amendments.

Asking for bankruptcy

What almos! happened in Desen Hot

i

contributed toadecline in suitabic habitat.

Petitioncr disputes U.S. Fish and
Wildlifc Scrvice assumptions about the
extent of development activity and the
threat which devclopment poses. when
U.S. Fish and Wildlifc Service has
disregarded importani portions of
scientific information available to it and
has failed 1ocorrectly analyze theimpacts
of human activity.

Petitioner disputes U.S. Fish and
Wildlifc Scrvice reasons for not
g critical habitat for SKR.

in fact U.S. Fish and Wildlife Service
omitted numerous specific examples of
favorable information, information that
subsequcntl\ appcared in files madc

o in resp toa
Freedom of lnformatxon Act request.
(Friesen. TMC. and O Farrell. Warner

Ranch and solar facility.)

where the issues outlined by U.S. Fish
and Wildlifc Servicchave beenrefuted as
not being significant threats. U.S. Fish
and Wildlifc Service assumed land owner
disking would extirpate SKR. when in

Counly somethlng to think about.

DesertHotSpringswaswondering whether
it would be bankrupted by a lawsuit. There are
nine cities in western Riverside County that may
also be wondering how deep their pockets are.

The issues are different, but the result could
be similar.

Desert Hot Springs faced a court decision
that could have cost the city up to $6 million. The
case still isnt resolved, although the court
substantially reduced a $3 million penalty for
violation of the federal Fair HousingAct. Interest
and other costs would have doubled the penaity,

it that had y ciaree

talking of bankruptcy or disincorporation. The
case could go back for another trial.

The other cities that have reason to worry
are the ten western Riverside County cities that
joinedthe Riverside County Habitat Conservation
Agency. A lawsuit has been filed by Tom and
Janice Morger seeking damages because of
pfopeﬂy resmcnons lmposed fo protect the

fact disking has been shown to
suitablc habitat against coastal sage scrub
cncroachmcnl and to cncourage

P theicgiti of
the U S. Fish and Wildlife Service
decisionto list SKR d: d. bascd

on “"phonccon noles”* of Karla Kramer.
principal author of the proposed rule.
and Ron Novak of U.S. Fish and Wildlife
Service office of Endangered Species. in
which the two persons casually and
individually made an arbitrary and
unsupported decision to list SKR as
endangered rather than threatened.
Petitioner disputes U.S. Fish and

The described range in the
proposed rule (to list SKR) was
incorrect and incomplete.
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No land owners
with SKR-occupwd habitat were notified
of SKR presence until aftcr suspected
Section 9 violations. U.S. Fish and
Wildlife Scrvice accepted as fact an

hesis that rodenticids

: , for the
value of their property, asks for more money
than RCHCA currently has in the bank, and there
could be more lawsuits coming. It must have
occurred to the RCHCA-member cities that they
could be stuck with the bill if couns find
endangered species restrictions to be improper
and RCHCA can’t pay. Farm Bureau has

inded local g that k-
rat reslrlcnons, from derlylng grading permits to

P! hyp use telling citizens lhey can't disk firebreaks, are
Wi iblc ford fSKR The City
signin ccnam areas whilc di di part of the pending lawsuit.

known facts about the dynamics of SKR
habitat usc and migration.

Petitioner disputes that U.S. Fish
and Wildlife Service has adhered to the
Endangered Species Act. because U.S.
Fish and Wildlifc Service has failed to
initiate a species recovery plan for SKR.

Petitioner finds that information

PR T

The c\y representatives who sit on the-
RCHCA board may be much more sensitive to
property rights issues in the future.

Biological survey request

miselads property owners
Property owners are being mislead about
the possible effects of the CoachellaValley Multi-
Species Habitat Conservation Plan, which is

there were gross errors on the part of the

being developed by the Coachella Valley
Association of Covernments.
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Political Power Intoxicates

By Senator Raymond N. Havnes

Political power intoxicates people.
especially burcaucrats. When a man is
intoxicated by alcohol. hecan recover. by
stopping his consumption. but when
bureaucratic agencics are intoxicated by
political power. they scldom recover
without massive curtailment.

Each week a new abuse of political
power by an agency comes lomy attention.
just when I thought government abusc
could notinfringeany furtheron property
rights.

This time. in the name of the

d Species Act ],

End

some 10X yards away from it. This. of
coursc. still docs not preventthe cgregious
over-rcachof Fish and Game burcaucrats.
Those who oppose this abuse of power
are accused of raping the land and
opposing rational environmental
regulation.

This is by no means an isolatcd case
of Fish and Game bureaucratic abuse.
nor arc their actions about the pretext of
saving the ““endangered flowers™” of Fl
Dorado County: it is the unchecked.
unrestricted abuse of power by the

from the Department of Fish and Game
have run amok against the Cameron
Baptist Church in El Dorado County.
The bureaucrats determined to force the
church to spend $45.060 on 10.5 acres of
property at $4.500 per acre and deed it
over as a “rare plant preserve’” or the
church would have 1o set asidc a portion
of the church five-acre sitc as a ““rare
plant preserve.”” Of course. to set aside
property meant the church could not
build.

The County Board of Supervisors. in
an effort not only to appease the
Department of Fish and Game. butalso to
keep the abuse from impacting small
building projects like the church. set
aside four plant reserves and charged
taxpayers $4.7 million in 1993.

Unfortunately. this was not enough
tosatisfvthe power grabby the burcaucrats
of Fish and Game. which sought vet
another presenve. The new Cameron Park
Baptist Church just happened to be next
to an arca the bureaucrats wanted as an
additional ""rarc plant preserve.”

Cameron Park Baptist Church is
now a victim. because the bureaucrats at
Fish and Game were intent on obtaining
a foothold in the area surrounding the
church. Theultimatumby Fishand Game
for the land is better describcd as
*‘government extortion”” because without
acqui c to the strong: tactics.
the church could not complete their
construction project.

The church site is not even located
on the property thc bureaucrats want to
take as a “‘rarc plant’’ preserve. but is

Dcep of Fish and Game. It is
unconstitutional and in samc cascs
shocking.

This power misuse. as described
above. is only onc example of the
hundreds 1 am aware of in California.
Another example of this uarestricted
abusc by thc Department of Fish and
Game in  Murricta led me to author
senate Bill $.B. 4X1 to reign in  bu-
reaucrals {rom the Department of Fish
and Game. Private property protection
has to mean something in this country if
we arc going to preserve freedom.

Hidden agendas: Babbitt
gets it wrong again

Bv Boh Perkins

Farm Bureau Executive Manager

In a May 25 statcment
unintentionally dripping with irony.
Interior Secretary Bruce Babbitt charged
that Republican spending cuts are a
**deliberate assaulton the cnvironment™
and are *“ideology g as a

Salton Sea solution
could cost billions

Boh Bob Perkins

Farm Bureau Executive Manager

“"Saving’® the Salton Sca from
becoming a dead sea or a dry lake bed
could cost more than $2 billion a vear

The problem is very simpte. About
onc million acre-feet of virtually pure
water evaporales from the sea every year,
leaving behind salt and minerals. The
water lost to cvaporation is replaced by
runoff carrying salts and minerals from
the surrounding desert. Without any
outlet from the below-sea-level sea, the
salt and mincral content continues to
collect and concentrate.

Just keeping the sea from becoming
any saltier would require purifying one
million acre-feet of water per year.
Reversing the sca’s salinity would require
purifying more waler per year than is lost
to cvaporation.

One million acre-feet is almost as
much water as Southern California
receives cach year from the Colorado
River Aqued At g
water rates of around $250 an acre-foot
in Southern California, the equivalent
water cost is at least $250 million a year
just to maintain the sea in its present
condition. If water purification is
undertaken by desalination, at current
costs upward of $2.000 an acre-foot, the
annual cost 1o maintain the sea jumps to
$2 billion or morc.

There are many ways to manage the
Salton Sea. including some less costly or
lcss comprehensive alternatives.

One concept is to build dikes and

halecal

Babbitt's implication that there is some
other purpose to the cuts beyond the need to
balance the federal budget echoes past charges
from land owner interests that many regulatory
programs under Babbitt’s authority are assaults

: A il o :

¥ Lo s § v. '+ s
federal land use controls rather than about
i d d S'}!E‘!S or p i -

ng (3
the environment.
Organizations fik hich have

defended property rights have long criticized

Y B
species restrictions for failing to achieve their
intended purposes while harming the economy
and taking away basic property rights.

P areas of the sea, such as around
the shoreline. where water quality could
be maintained while allowing the bulk of
the sca lobecomne a dead sea. water filled
with concentrated minerals where
nothing can live.

Another concept isto exchange less-
salty occan water from the Guif of
California for Salton Sea water. One
version of this idea considersa ship canal
using locks tobring commercial sea traffic
inland.
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Santa Margarita Watershed
planning resumes

After lengthy discussion among
county - supervisors and from property
owner and environmental groups, the
Board of Supervisors decided to resume
the Santa Margarita River Watershed
planning effort. to designate the county
Flood Control Districtas the lead agency.

Temecula resident told the supervisors
“‘there’s more involved than just the
flood control issue.”” That was a point
that property owner groups, including
Farm Bureau and the Building Industry
Association. also pressed, telling
supervisors they feared the study would

andt a fora hed

study.

The contract app
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ahead. Farm Bureau recommended
delaying the contract approval until after
the May I8 meeting of the watershed
policy committee and also supported
making the Flood Control District the
lead agency.

Supervisor Kay Ceniceros defended
the planning process, saying no one is
being left outand criticsaren’t presenting
accurate information.

Supervisor Bob Buster talked about
the need to plan growth. At one point he
gotintoanargument withBIA spokesman

Farm Bureau spoke |n PP
both to 1

proposal by Supervisor Roy Wilson lo
lve Farm B and Buildi
Industry Association in county agmcy
oversight of contract performance.
Supervisor John Tavaglione was the
lone ‘'no’’ vote against approving the
contract. although Supervisor Tom
Mullen expressed reservations about
funds provided by EPA and about Coastal
Conservancy s aversnghl involvement.
Th Isidealmost made
the case for rejecting the contract. The
Coastal Conservancy acknowledge that
$100,000 of a $270,000 grant to pay for
the watershed study comes from the EPA
and that the conservancy has an interest
in seeing that the money is spent the way
they want. The conservancy’s Prentice
Williams said she likes to **take a hands-
on h.”" Tavaglione said he could
not suppon the contract. Mullen asked
why the conservancy couldn’t just offer
the funds and then step away. leaving the
county to supervise thecontractor's work
on the study.
Mullen said the conservancy's
involvement appeared to be “*not only

activity and to a;pmv1ng thc eon(racl
with Coastal Conservancy funding.
Acknowledging that the county might go

Scott Woodward about a development
project which Woodward had repre-
sented, where the developer later went
bankrupt.

Farmers side of endangered species
problems told at museum meeting

“Imagine being told you couldn’t go to your office or earn a paycheck.”
Thatwas how Farm Bureau Manager Bob Perkins explained Andy and Cindy Domenigont's
plight to a non-farm audience at the San Diego Natural History Mumm on May 20.

He told the smali group of about 20 people how the D
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farming 80C acres of their land.
Perkins was a panelist for the museum’s presentation, ““Staying Alive! Assessing the
Ev\dangered Specnes Act.”
g the ESA as a complete failure virtually g dto elimi ies and
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Panclms mchded Craig Adams of the Sierra Club, Karen Scarborough representing San

Diego Mayor Susan Colding, Ed Sauls representing the Building Industry Association, and

. Michael Beck of the Endangered Habitats League.

“The audience looked like it might lean toward the environmental side of the issue," said
Perkins, "but audience members were polite and gracious and seemed genuinely interested in
discussing all sides of the subject.”

The museum also showed the Nature Conmvmcyﬁlm “The Coachdla Solsmon about
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DON YNUNG, CHARMAN

H.%S. House of Kepresentatives
Committee on Wesources
THashington, BE 20515

SMUD and the ESA

The Sacramento Municipal Utility District (SMUD) is the nation's
fifth largest publicly owned electric utility. It provides
service to the greater Sacramento, California area.

SMUD is in the process of developing four cogeneration plants
which will provide electrical power for its service area. These
projects will replace, in part, electricity which was generated
by the now closed Rancho Seco nuclear power plant.

The four plants are located in the Sacramento area at the Procter
& Gamble manufacturing facility, the Campbell Soup Company
facility, a regional wastewater treatment facility, and an
ethanol and power cogeneration plant which is being constructed.

SMUD is constructing a 64 mile natural gas pipeline which will
serve each of the cogeneration plants. SMUD was required to
complete a lengthy and expensive licensing process with the
California Energy Commission (CEC), and pay $100,000 in
mitigation fees. It was subsequently required to complete
further negotiations with the U. S. Fish and Wildlife Service
(USFWS), and spend another $400,000 to set aside 200 acres to
mitigate impacts to the "endangered" fairy shrimp.

Pictures one through four show some of the habitat where the
fairy shrimp exists along roadways in industrial parks. Picture
five shows the tire depressions where this species also exists.

Pictures six through nine show railroad right-of-ways strewn with
trash which were also considered habitat. USFWS required SMUD to
mitigate this 2/10ths of an acre area.

A total of 25.5 acres was required for mitigation of the areas
pictured. However, SMUD was required to set aside a total of 200
acres. The remaining 174.5 acres are to be used for future
mitigation of SMUD projects, with no guarantees of mitigation
ratios.

Suppose you were forced to pay $250 for a traffic ticket on a
trumped up charge, and then the judge ordered you to pay $2,000,
of which $1,750 could be applied to possible future traffic
violations? You would be dealing with the Fish and Wildlife
Service and its abuse of the Endangered Species Act. It's time
to restore some common sense to this conservation law.

ATTACHMENTS - FOUR PAGES OF PHOTOGRAPHS
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Figure | Depression at Procter and Gamble which ponds water in spring  Brunchinecta tyachi
located here

Figure 2. Same site as above in summer months B /ynchi eggs are abundant at site

Representanve sues from SMUD s Procter and Gamble
Cogeneranon Site and Natural Gas Pipeline
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Figure 3 Other depressions at Procter and Gamble which aiso pong waier o spring
Branchinecta lynchi also identified here

Figure 4. Same site as above in summer months.

Representative sites from SMUD s Procter and Gamble
Cogeneranon Site and Naturc! Gas Pipeline
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Figure 5. Tire depressions at Procter
and Gamble which pond water
in spring. Branchinecta lvnchi
also identified at these 4 sites.

Figure 6. Railroad right-of-way
where Lepidurus packardi
and Linderiella occidentalis
were identified during spring
rains

Representative sites from SMUD''s Procter and Gamble
Cogeneration Site and Natural Gas Pipeline
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Washington, D.C. 20240

July 17, 1996

Honorable Don Young

Chairman

Committee on Resources

U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Young:

At a hearing in late June before your Committee, Congressman
Pombo and Congresswoman Chenoweth asked me for information about
the position of the United States in the Bennett v, Plenert (now
Bennett v, Spear) case, which the United States Supreme Court
will review next term. I responded that the government's brief
was in preparation and offered to provide interested members with
copies once it was filed.

Attached is a copy of the brief the government filed July 15.
Its basic thrust is that the plaintiffs in the case did not
structure their lawsuit in a way that met either constitutional
standing requirements articulated by the Supreme Court or
established principles of administrative finality. Most
important, they have not sued the federal agency taking the
action that they complain of (the Bureau of Reclamation, which
operates reservoirs in the Klamath basin), but rather have sued
only the federal agency (the Fish & Wildlife Service) which
prepared a biological opinion on the impact of reservoir
operations on endangered species.

The brief is even-handed in acknowledging that all categories of
citizens may obtain review of governmental action concerning
protected species, but only if they structure their lawsuit
appropriately:

Decisions made by an action agency in reliance upon a
biological opinion may be challenged either by persons
asserting an interest in listed species or by persons
asserting a competing interest in the resources in question.
In either type of suit, a reviewing court may scrutinize the
Service's bioclogical opinion and may vacate the action
agency's decision if it concludes that the biological
opinion is arbitrary and capricious. (Brief, p. 14)

The rule that a biological opinion may be challenged only
within the context of a suit against the action agency
imposes no special disability upon plaintiffs, like
petitioners, who assert an economic interest in the use of
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natural resources. Rather, that rule applies egually to
environmental plaintiffs alleging that the opinion is
insufficiently protective of listed species. (Id. at 16)

[Alny actions taken by the Bureau in reliance upon the
biological opinion are subject to judicial review at the
behest of persons injured by them. Persons whose reguests
for water are denied as a result of the Bureau's adoption of
the Service's recommendations would be appropriate
plaintiffs to challenge the BOR's actions. And in the
course of reviewing the Bureau's conduct, the court can
examine the biological opinion and the evidence on which it
was based. In reviewing the scientific judgments embodied
in the biological opinion, moreover, the court would employ
the same arbitrary-and-capricious standard applicable to
suits brought by environmental plaintiffs contending that
actions taken in reliance upon a biological opinion were
likely to jeopardize listed species. (Id. at 46-47)

Thus, the scientific judgments embodied in a biological
opinion may be challenged in court within the context of a
suit against an action agency, either by plaintiffs who
allege that the opinion is insufficiently protective of
listed species, or by plaintiffs who allege that the opinion
recommends unreasonably severe constraints on the use of
natural resources. The timing and standard of review would
be the same in both contexts . . .. (Id. at 47)

Thank you for the opportunity to inform you of the position of
the federal government in the Bennett case.

Sii:;;;%y'
! 41911/
hn D. Leshy

Solicitor

cc: Cong. Pombo
Cong. Chenoweth
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No, 95-813

f‘ﬁ'-.m&' )l‘“ iy

:iln ﬂJB §>uprrme Court of the Tnited States

OCTOBER TERM, 1995

BRAD BENNETT, ET AL., PETITIONERS
Lo v,
ga o
» MICHAEL SPEAR, ET AL,

ON WRIT OF CERTIORARI
TO,THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

:.’ ] L .

BRIEF FOR THE RESPONDENTS

WALTER DELLINGER
Acting Solicitor GGeneral

[.OIS J. SCHIFFER
Assistant Attorney General
EDWIN S. KNEEDLER
Deputy Solicitor (General
MALCOLM L. STEWART
Assistant to the Solicitor
General

ANNE S. ALMY

ROBERT L. KLARQUIST

EVELYN S. YING
Attorneys
Department of Justice
Washington, D.C. 20530
(202) 514-2217
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